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Resumen

La situacién de sobrepeso y obesidad es uno de los asuntos mds urgentes en la agenda
de salud global. América Latina es una de las regiones que reportan un alto consumo de
bebidas azucaradas y productos ultraprocesados, lo que hace a su poblacién mas vulne-
rable frente a enfermedades no transmisibles (ENT). Con el fin de promover ambientes
alimentarios y hdbitos de consumo mads saludables, la oms y la ops le han recomendado
a los Estados que adopten un conjunto de medidas, dentro de las que se encuentra la
adopcién de un etiquetado nutricional de advertencia basado en la mejor evidencia
cientifica disponible.

Distintos paises de la regién como Chile, México y Perti han adoptado el modelo de
sellos de advertencia octagonal, que ha mostrado, ademas, su efectividad. Sin embargo,
su adopcién en estos y otros paises de la regiéon no ha sido facil. La industria de ultrapro-
cesados comestibles se ha opuesto a este modelo con argumentos que pasan por lo econd-
mico, lo politico y, también, lo juridico. En particular, frecuentemente se ha argumentado
que esta medida vulnera los acuerdos internacionales en materia econdmica, pese a que
la normativa internacional permite excepciones legitimas en favor de la salud ptblica.

Esta publicaciéon busca aportar al debate sobre la adopcién de un etiquetado nutricional
desde dos perspectivas. De unlado, desde una perspectiva legal, los autores reflexionan
sobre los principales argumentos que se exponen en contra de esta medida de salud
publica y aportan argumentos del derecho internacional para contestarlos. De otro la-
do, desde una perspectiva vivencial, los autores ofrecen un recuento de cémo lograron
impulsar esta politica de salud ptblica en sus paises y coémo sortearon su oposicién. El
libro es, entonces, una reflexién desde el Sur Global hacia el mundo sobre el etiquetado
frontal de advertencia; una de las politicas de prevencion de obesidad més importantes
de los ultimos afios. Es un libro dirigido a académicos, activistas y estudiosos de las
interacciones entre salud ptblica, derecho y comercio internacional.

Palabras clave: etiquetado frontal de alimentos, comercio internacional, Organizacién
Mundial del Comercio, enfermedades no transmisibles, derecho a la alimentacién,
obesidad, salud.

Summary

Overweight and obesity are two of the most pressing issues on today’s public health
agenda. Latin America in particular is home to some of the world’s highest consumption
levels of sugar-sweetened beverages and ultra-processed foods, putting its population
at greater risk of noncommunicable diseases. To promote healthier eating environments
and habits, the World Health Organization and Pan American Health Organization have
called on countries to adopt a variety of measures, including front-of-package warning
labels based on the best available scientific evidence.

Several countries in the region, such as Chile, Mexico, and Peru, have adopted the
octagonal warning label model, with positive results. However, the adoption of these and
similar policies has not been easy. The ultra-processed food industry has put up significant
resistance, citing economic, political, and legal concerns. In particular, it has argued that
such policies violate international trade agreements, despite the fact that international
law allows for exceptions in favor of legitimate objectives such as public health.

This multi-authored volume contributes to the debate on the adoption of front-of-
package nutrition labeling from two perspectives. First, from a legal viewpoint, the
book’s authors examine the main arguments against this public health measure and
provide counterarguments based on international law. Second, from a lived experience
perspective, the authors recount how they successfully advocated for this public health
policy in their respective countries and overcame opposition.

The book offers a perspective from the Global South on front-of-package warning
labels, one of the most important obesity prevention policies in recent years. It is aimed
at academics, activists, and others interested in the intersections of public health, law,
and international trade.

Keywords: front-of-package food labeling, international trade, World Trade Organization,
noncommunicable diseases, right to food, obesity, health.

To quote this book:
Guarnizo Peralta, D., Uruena Herndndez, R, and Carballo, J., eds. 2024. Law, Trade, and
Nutrition Labeling: Reflections and Experiences from Latin America. Bogota: Dejusticia.



Law, Trade,
and Nutrition
Labeling:

Reflections and Experiences
from Latin America

Diana Guarnizo Peralta
René Uruena Hernandez
Juan Martin Carballo
—Editors—

Coleccion
Dejusticia

Global Health =" Universidad de
Advocacy Incubator los Andes

Colombia

Facultad
de Derecho




Guarnizo Peralta, Diana

Law, Trade, and Nutrition Labeling: Reflections and Experiences from
Latin America / Diana Guarnizo Peralta, René Uruena Herndandez, and
Juan Martin Carballo. Editors — Bogota: Editorial Dejusticia, 2024.

425 pages; 15 Tables y 23 Figures; 24 cm. — (Dejusticia Series)
ISBN: 978-628-7517-99-8

1. Front-of-Package Food Labeling 2. International Trade 3. World
Trade Organization 4. Noncommunicable Diseases 5. Obesity. I. Title I
Series

ISBN 978-628-7517-99-8  printed version
ISBN 978-628-7764-00-2 digital version

Translation & Copyediting
Morgan Stoffregen

Cover
Alejandro Ospina

Layout
Precolombi Eu, David Reyes

First English Edition
Editorial Dejusticia

Bogota, Colombia, November 2024

This document is available at
https://www.dejusticia.org

Creative Commons Attribution-NonCommercial-ShareAlike 4.0

© Dejusticia, 2024

Calle 35 No. 24-31, Bogota D.C.
Telephone: (+57 1) 608 3605
info@dejusticia.org
https://www.dejusticia.org

© Universidad de los Andes, 2024

Vigilada Mineducacién. Reconocimiento como universidad:
Decreto 1297 del 30 de mayo de 1964. Reconocimiento de
personeria juridica: Resolucion 28 del 23 de febrero de 1949,
Minjusticia. Acreditacion institucional de alta calidad, 10
afios: Resolucion 582 del 9 de enero del 2015, Mineducacion.

© Global Health Advocacy Incubator, 2024


https://www.dejusticia.org
mailto:info@dejusticia.org
https://www.dejusticia.org

Content

Acknowledgments

Introduction:
Law, Health, and the Debate on Food
Labeling in Latin America

Diana Guarnizo Peralta

10

Part One [Jf Nutrition Labeling and International

Economic Law

23

Building Regulatory Sovereignty:
Nutrition Labeling, Technical Barriers
to Trade, and Communities of Practice

René Urueria Herndndez

Rafael Tamayo-Alvarez

24

Front-of-Package Food Labeling
and the Committee on Technical
Barriers to Trade: A Legal Perspective
on Front Labeling and International
Trade

Gianella Severini

Juan Martin Carballo

Maria Lujan Abramo

48



Economic Forums as a Setting for

Obstructing the Adoption of Front-

of-Package Food Labeling Measures:

The Case of Mercosur 72
Gianella Severini
Juan Martin Carballo

Maria Lujdn Abramo

The Relevance of NGO Participation
in the World Trade Organization 98

Maria Paula Barbosa

Adriana Torres

Part Two [Jjj Legal Perspectives on Nutrition
Labeling Policies 125

Reflections on Nutrition Labeling and
Self-Regulation from the Perspective
of Economic Law and Human Rights:
Tensions between Private Initiatives
and the Protection of the Public Interest 126
Paula Angarita Tovar
Julidn Gutiérrez-Martinez

Nutrition Labeling in Latin America:

An Analysis of International Trade

Regulations from a Human Rights

Perspective 166

Maria Cecilia Cury Chaddad

Consumer Protection: The Right

to Healthy Food in the Context

of Consumer Relations 194
Sergio Procelli

Lucas Landivar



Part Three Jf Nutrition Labeling: Case Studies
from Latin America 213

Experiences and Lessons Learned

from Mexico’s Adoption of Front-of-

Package Warning Labels 214
Ana Munguia

Carlos Cruz-Casarrubias
Javier Zufiiga

Gabriela Guzmdn-Pérez
Alejandra Contreras-Manzano
Lizbeth Tolentino-Mayo

Simén Barquera

Ecuador’s Traffic Light Labeling
System: Its Impact and the Potential
Need for Updating 244

Daniela Valdivieso Riofrio

Daniel Felipe Dorado Torres

Advertising Warnings versus Front-of-
Package Warning Labels: An Analysis
of Peruvian Legislation 278

Jaime Delgado Zegarra

Human Rights and Food Labeling in
Argentina: Social Actors and Economic
Interests 308

Berenice Cerra

Luciana Castronuovo
Leila Guarnieri

Maria Victoria Tiscornia

Maria Elisabet Pizarro



The Challenges of Brazil’s Adoption
of Front-of-Package Nutrition Labeling

Lais Amaral Mais

Mariana de Aratijo Ferraz
Mariana Gondo dos Santos
Patricia Chaves Gentil
Janine Giuberti Coutinho
Renato Barreto Florentino
Ana Paula Bortoletto Martins

334

Civil Society Efforts during Uruguay’s
Adoption of Its Front-of-Package Food
Labeling Policy: Health over Economic
Interests?

Lucia Martinez

Diego Rodriguez

Raquel Sdanchez

376

Contributors

414

Editors

424



Acknowledgments

We are grateful to the Global Health Advocacy Incubator, the
School of Law at the University of the Andes, and Dejusticia
for their financial, research, and editorial support. We are es-
pecially grateful to Morgan Stoffregen, Paula Angarita, Johnat-
tan Garcia, Claudia Luque, Andrés Herndndez, and Margarita
Belandria for their translation work, editorial assistance, and
language editing. Their meticulousness and attention to detail
were critical for the development of this book. We would also
like to thank the participants of the Third Regional Meeting
on Adequate Food, a virtual convening that we organized in
September 2020 that brought together a diverse group of jurists,
litigators, and activists from Argentina, Brazil, Colombia, Chile,
Ecuador, Mexico, Peru, and the United States with a shared in-
terest in promoting healthier food environments through legal
practice. It is those participants who contributed to this book.

The process of planning, writing, and editing each of the
chapters allowed us to reconnect with one another virtually
and focus on a common purpose, despite the constraints of the
covID-19 pandemic. This volume is also a tribute to the authors’
commitment to improving access to adequate and healthy food
for all people in Latin America. Their work on the strategic use
of the law has contributed to fundamental changes in public
policies on nutrition labeling, as well as obesity prevention in
general. Thanks to their efforts, Latin America’s legal frame-
work has become more amenable to public health goals. The
healthier environments that are being created and the lives
that are being extended as a result of these changes are due in
large part to this work.

)

Acknowledgments



Introduction: Law, Health,
and the Debate on Food
Labeling in Latin America

Diana Guarnizo Peralta



The Problem of Overweight and Obesity
and the Importance of Labeling

Overweight and obesity are two of the most pressing issues
on today’s global health agenda. Latin America in particular
is home to some of the world’s highest consumption levels of
sugar-sweetened beverages and ultra-processed foods, putting
the population at greater risk of noncommunicable diseases
(Ncps) such as heart disease, diabetes, and certain types of
cancer. Indeed, NCDs are the current leading cause of death in
the world (World Health Organization 2019), and obesity is one
of their risk factors. Added to this, the covip-19 pandemic has
exacerbated overweight and obesity rates, creating the “perfect
storm” (Katmarzik et al. 2020). Addressing the issue of weight
gain has thus become a public health imperative in the region.

In addition, ensuring access to adequate and healthy food
is an ethical imperative. Obesity is increasingly affecting low-
income populations, who often lack access to fresh and varied
foods as well as the time and facilities to engage in physical
exercise. In fact, school-age children from low-income fami-
lies tend to be one of the groups most commonly affected by
the recent changes in eating patterns in the region, where the
consumption of ultra-processed foods and sugar-sweetened
beverages is becoming increasingly commonplace.

It has also become evident that strategies that focus on
individual responsibility, such as education and the promo-
tion of exercise, are not sufficient. There is an urgent need for
measures that address the obesogenic contexts in which we live
and that promote healthier habits. Against this backdrop, the
World Health Organization (2013), the Pan American Health
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Organization (2020), and the United Nations Special Rap-
porteur on the Right to Health (2020) have called on states to
adopt nutrition warning labeling, based on the best available
scientific evidence, to curb overweight and obesity. Clear and
simple labeling would make it easier to recognize less healthy
products and thus reduce their consumption.

Currently, there are a variety of ways to display the nu-
tritional information of the foods we consume, although not
all of them have the same impact. For years, the food and
beverage industry has advocated a form of labeling known as
guideline daily amounts, which we now know does not help
people make informed decisions. In Europe, several countries
have adopted the Nutri-Score model, which uses five different
colors to classify foods according to their nutritional value;
however, this system has been criticized for being misleading
and difficult to read. Meanwhile, in Latin America, countries
such as Chile, Uruguay, Peru, and Mexico have adopted black
octagonal nutrition warning labels, which have shown posi-
tive results by discouraging the purchase of these products by
consumers (Talati et al. 2017). Other models such as the “traffic
light” model, implemented in Ecuador, and the magnifying
glass warning labels, implemented in Brazil, have not shown
the same results. Nonetheless, these measures, taken together,
reveal a trend across the region toward the adoption of warning
labels on ultra-processed foods containing excess amounts of
nutrients of concern.

Despite the effectiveness of the octagonal warning label
model in the countries that have implemented it, its adoption
has not been easy. The ultra-processed food industry has op-
posed this labeling measure on economic, political, and legal
grounds. For example, it has argued that such labeling causes
job loss and hurts industry. It has also claimed that such label-
ing stigmatizes the consumption of certain products and is a
paternalistic measure that violates individual freedom of choice.
And from a legal standpoint, industry has argued that this type
of labeling violates international economic agreements and
ignores state obligations under the World Trade Organization.
In fact, in several countries, the ultra-processed food industry
has threatened to initiate international disputes if governments



adopt such labeling policies; and in some countries, it has filed
domestic lawsuits. As a result, the legal debate has been assimi-
lated into public policy discussions on obesity prevention. It is
thus critical to first analyze the contours of this debate before
discussing how this book seeks to contribute to it.

Law and Health: The Role of Law in the
Debate on Policies for NCD Prevention

In today’s globalized world, achieving the ideal of the highest
attainable standard of physical and mental health is impossible
without the help of a variety of economic, political, institutional,
and legal tools. In this sense, the law—understood broadly as
a group of rules aimed at regulating a given situation or social
relationship—is increasingly being drawn on as a tool to im-
prove people’s health. The adoption of NcD prevention policies
is no exception to this trend.

Here, perhaps the most paradigmatic example is the World
Health Organization Framework Convention on Tobacco Con-
trol, which, to date, is the only binding treaty that seeks to re-
duce the demand for tobacco, a product whose consumption is
linked to numerous Ncps. In the area of obesity and overweight,
there is still no binding mechanism with concrete obligations
regarding obesity prevention, food, and Ncps, although some
scholars have made various proposals, including for a treaty
to promote a healthy, equitable, and sustainable food system
(Swinburn 2019); for a United Nations instrument to regulate
corporate activities on obesity and global health (Patterson et al.
2019); and for an optional protocol to protect children’s rights
to health and food (Clark et al. 2020).

Several areas of international law stand out in terms of
their importance in creating better conditions for global health.
International human rights law is perhaps the field that has
been most widely drawn on in this regard. Indeed, the objec-
tive of achieving “the highest attainable standard of physical
and mental health” arises from a human rights treaty (Inter-
national Covenant on Economic, Social and Cultural Rights,
art. 12). Given the relevance and the conceptual and doctrinal
development of the right to health in terms of addressing global
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health problems, this right has had an especially deep impact
on the framing of these debates. For example, with regard to
food labeling, the statement made in 2020 by the United Na-
tions Special Rapporteur on the Right to Health (Office of the
United Nations High Commissioner for Human Rights 2020)
represents a milestone. The statement highlights states” duty
to ensure that regulations to prevent harm to people’s health
stemming from the consumption of unhealthy foods “are driven
by human rights and scientific evidence free from conflicts of
interest” (ibid.).

Recently, other rights (such as the rights to food, to water,
and even to a healthy environment) have reemerged on the in-
ternational scene, offering new elements for determining state
obligations regarding public health issues. Indeed, good health
requires access to quality food, potable water, and a clean and
healthy environment. These factors are thus considered de-
terminants of health, and, consequently, various international
documents have recognized states” duty to guarantee adequate
access to them.

In terms of food, for example, important documents in-
clude the reports of the Special Rapporteur on the Right to
Food, which identify the advertising of ultra-processed foods
and the absence of clear labeling as contributors to the global
“nutrition transition” and the concomitant increase in over-
weight and obesity (Elver 2014, 2016). Meanwhile, with regard
to the right to water, numerous documents have highlighted
the interdependence between this right, food, and life, argu-
ing that situations such as droughts and the contamination of
groundwater can threaten the right to food (Ziegler 2003, paras.
36-51). Furthermore, with the recent recognition of the right to
a healthy environment, it becomes even clearer that pollution,
biodiversity loss, and climate change are having an alarming
impact on people’s physical and mental health (Human Rights
Council 2016).

But of course, this has not been the only contribution of
human rights. Human rights principles have also been key in
providing ethical underpinnings for the ideal of achieving the
highest attainable standard of health. For example, the principle
of human dignity has made it possible to place human beings,



as subjects worthy of dignity, at the center of health policies,
instead of more utilitarian judgments that prioritize benefits
for the majority. Other principles such as equal treatment and
nondiscrimination also represent an important step forward,
as they provide a basis for which the most disadvantaged
groups—including migrants, elderly persons, children, women,
and Indigenous communities—can claim access to health.

Human rights have also given content to the notion of health.
Indeed, the elements of availability, accessibility, acceptability,
and quality, as developed by the United Nations Committee
on Economic, Social and Cultural Rights (2000), have offered
practical grounding for the debate on the scope of the right to
health. Lastly—and this is perhaps their most important contri-
bution—human rights have helped empower individuals and
groups in their quest for better health conditions by providing
a legal framework that allows these actors to position their
demands in terms of state obligations as opposed to merely
issues of charity or advantageous public policy.

Meanwhile, other areas of international law—most promi-
nently, international economic law—have recently entered
the discussion on global health. Given that the purchase and
consumption of certain products (e.g., tobacco, ultra-processed
foods, medicines, and so forth) can have a positive or negative
impact on a person’s health and that the production, distribu-
tion, and marketing of these products depends on globalized
supply chains, the rules that regulate these commercial pro-
cesses necessarily play a fundamental role in the protection of
global health.

An inherent tension in this legal field in terms of addressing
health-related issues is the regulation/deregulation of health
markets. Indeed, international economic law tends to favor
market liberalization under the idea that greater freedom in the
movement of goods and services translates into better consumer
access to these things. That said, from a health promotion per-
spective, the aim is to look beyond the impacts of international
trade and promote basic rules to ensure a minimum level of
protection for consumers of these products.

When it comes to ultra-processed foods, this tension is clear:
while some sectors call for the freest trade possible, the health
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movement advocates for the inclusion of clear labels or warnings
to alert consumers of the consequences of regularly consuming
such products. Although international economic law allows for
the possibility of justifying these kinds of measures on the basis
of public health—so that there is an adequate balance between
these two issues (McGrady 2018, 106-107)—the inherent ten-
sion in this legal discipline is reflected in the political and legal
debate. A detailed analysis of this field is thus necessary in
order to understand how these interests complement each other.

Investment law is another discipline that has become rel-
evant for the implementation of NcD prevention policies. This
body of law, consisting of a variety of bilateral and multilateral
investment agreements, allows foreign investors to protect their
economic interests through dispute settlement clauses and
arbitration tribunals. These mechanisms have been criticized
for their lack of transparency and for their tendency to favor
the economic interests of investors over other public interests
of the state, such as the protection of health or the environment.

In terms of food labeling, these dispute settlement mecha-
nisms can be used to hinder the adoption of public health mea-
sures or to delay their implementation. In Mexico, for example,
after the government approved a regulation in 2020 requiring
warning labels on ultra-processed foods high in sugars, fats, or
sodium or that contain sweeteners or caffeine, a cereal company
(whose identity remains unknown) challenged the government
before an arbitration tribunal, invoking the protection of the
Free Trade Agreement between the United States, Mexico and
Canada (Mardirossian and Johnson 2021). Even if such cases
are ultimately unsuccessful, they can serve as effective strate-
gies for the food industry to delay the implementation of public
health policies.

This Book’s Role in the Debate

This book seeks to contribute to the debate on the adoption of
nutrition labeling policies by offering a legal perspective that
draws on human rights and international economic law. In this
light, the book has two main objectives. First, it seeks to analyze
some of the main arguments made against this type of public



health measure, focusing in particular on arguments based on
international economic law. It responds to these arguments by
drawing both on international economic law and international
human rights law. In this regard, the book aims to serve as a
guide for activists, civil society organizations, policymakers,
and academics interested in promoting public health measures
to reduce overweight and obesity. In general, it posits that
international economic law, if properly interpreted, does not
pose an obstacle to the adoption of public health measures such
as food labeling.

Second, the book seeks to document front-of-package food
labeling policies that have been adopted in the region, draw-
ing on the experiences of the civil society organizations and
activists who have advocated for them. Here, the book has an
emancipatory and decolonial aim insofar as it seeks to tell a
story from the perspectives of these stakeholders and to offer a
reflection from the Global South to the world. This aspect is key,
because although there are several publications that address the
intersection between global health and the law (Burci et al. 2018;
Garde et al. 2020), few—if any—are focused on Latin America.

The book is divided into three parts. The first part, work-
ing within the lens of international economic law and human
rights, examines some of the most frequent arguments made
against nutrition warning labels. Thus, the first few chapters
discuss the relevance and justification of front-of-package food
labeling vis-a-vis World Trade Organization (wTo) mechanisms.
The chapter by René Uruefia Herndndez and Rafael Tamayo-
Alvarez analyzes the Agreement on Technical Barriers to Trade
from a socio-legal perspective, arguing that this treaty has
forged a “community of practice” aimed at generating “legal
meanings, discursive patterns, and cognitive frameworks.” As
the authors explain, the interactions among this community
of practice end up shaping the scope of government action
concerning regulatory measures such as labeling policies. It is
therefore important, they argue, for civil society organizations
to appropriate the legal knowledge specific to this community
in order to help ensure a progressive interpretation. Next, the
chapter by Gianella Severini, Juan Martin Carballo, and Maria
Lujan Abramo examines why nutrition labeling regulations
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should not be considered to contravene the wro Agreement on
Technical Barriers to Trade; rather, such regulations are justified
on public health grounds and, when properly interpreted, are
perfectly compatible with international economic regulation.
The following chapter—written by the same authors—explores
the regional trade bloc of Mercosur. It examines how Mercosur
has been used by opponents as a delay tactic to thwart the adop-
tion of front-of-package food labeling measures. Concluding
this section is the chapter by Maria Paula Barbosa and Adriana
Torres, who undertake a critical analysis of wro mechanisms for
civil society participation. In particular, the authors look at how
these mechanisms have hindered broad and genuine contribu-
tions by civil society on key issues such as warning labeling.

The second part contributes to the discussion on trade and
health from a variety of perspectives. It starts with the chapter
by Paula Angarita Tovar and Julidn Gutiérrez-Martinez, who
explore some of the tensions between industry initiatives to
self-regulate and the protection of the public interest, arguing
that state regulation is necessary and justified both from a public
health standpoint and on the basis of obligations under inter-
national economic law. Next, the chapter by Maria Cecilia Cury
Chaddad analyzes the apparent tension between human rights
principles and international economic rules. Arguing that we
must strike a harmony between the two regimes, she explores
a few cases in which economic law has found the adoption of
public health policies to be perfectly admissible. The section
ends with a chapter by Sergio Procelli and Lucas Landivar, who
offer a defense of the right to food and front-of-package food
labeling policies on the basis of consumer law, a little studied
branch of public law as it relates to public health measures and
the prevention of overweight and obesity.

The third part documents the experiences of several Latin
American countries with regard to the adoption of nutrition
labeling measures. The chapter by Ana Munguia, Carlos Cruz-
Casarrubias, Javier Zaniga, Gabriela Guzmén-Pérez, Alejandra
Contreras-Manzano, Lizbeth Tolentino-Mayo, and Simén
Barquera offers some lessons learned based on Mexico’s adop-
tion and implementation of front-of-package food labeling. It
looks specifically at the legal and technical discussions that



underpinned the debate over why this policy did not constitute
a “technical barrier to trade,” a commonly made argument dur-
ing the policymaking process.

The chapter by Daniela Valdivieso Riofrio and Daniel Felipe
Dorado Torres explores the effectiveness of the “traffic light”
labeling model adopted by Ecuador, as well as the need for
this model to evolve in line with the best available scientific
evidence. The authors also examine the national and interna-
tional standards justifying such an evolution, analyzing the
possibility of the country moving toward a model of octagonal
labels instead.

The chapter by Jaime Delgado Zegarra explores the Peruvian
experience in the adoption of nutrition warnings for the market-
ing and packaging of processed foods. Specifically, it explains
the principles that inspired this legislation, the adoption process,
the numerous obstacles it has faced in its implementation, and
its impact to date.

The chapter by Berenice Cerra, Luciana Castronuovo, Leila
Guarnieri, Maria Victoria Tiscornia, and Maria Elisabet Pizarro
offers a reflection on the regulatory standards that inspired the
food labeling law in Argentina, as well as the civil society actors
who participated in its development and the interference tactics
employed by the food industry to hinder the regulatory process.

Next, the chapter by Lais Amaral Mais, Mariana de Aradjo
Ferraz, Mariana Gondo dos Santos, Patricia Chaves Gentil,
Janine Giuberti Coutinho, Renato Barreto Florentino, and Ana
Paula Bortoletto Martins tells the story of Brazil’s adoption of
front-of-package food labeling rules, as well as the interference
by the private sector that ultimately led to the adoption of the
magnifying glass model. It also presents some criticisms of
the country’s current model and lays out a road map for future
reform.

Lastly, the chapter by Lucia Martinez, Diego Rodriguez, and
Raquel Sanchez discusses the communications and advocacy
strategies used by civil society to promote a front-of-package
food labeling law in Uruguay. The authors also reflect on les-
sons learned during the law’s debate and adoption, as well as
some of the challenges it faces going forward.
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We are aware that similar regulatory processes aimed at
food labeling are underway in other Latin American countries.
In Colombia, for example, the legislature approved the Junk
Food Law in 2021, requiring the Ministry of Health to adopt a
front-of-package food labeling policy based on the best avail-
able scientific evidence free from conflicts of interest. Even
though the regulation ultimately adopted by the ministry
does not appear to adhere to the standards established by the
law (Dejusticia 2021), it is nonetheless an important legislative
development that sets a precedent for Colombia in terms of
the adoption of clear and informative nutrition labeling. It is
our hope that this book can offer a valuable contribution to
the discussion and serve as an example of how collaboration
between academia and civil society—and between research
and the use of legal tools—can lead to the adoption of public
health policies.
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Introduction

Obesity and other noncommunicable diseases are associated
with poor eating habits.> Consequently, states are increasingly
requiring front-of-package warning labels on unhealthy foods.
The aim of these regulatory measures is to provide consumers
with important and easy-to-understand information about the
nutritional value of the food they consume.* Thus, such labeling
measures constitute a policy tool for the prevention of chronic
diseases that is based on helping people make informed deci-
sions about healthy eating as a form of self-care.

This chapter argues that front-of-package labeling policies
are adopted and implemented not in a vacuum but within a
specific normative context involving institutions and actors from
the field of international economic law. Specifically, we posit that
the World Trade Organization’s Agreement on Technical Barri-
ers to Trade (TBT Agreement) has forged a true community of
practice—that is, a broad network of transnational interactions
between diverse social actors who formulate and share legal,
political, economic, and scientific arguments about the proper
interpretation of free trade rules as they relate to regulatory
measures such as front-of-package labeling policies. The various
forms of social interaction among members of this community
of practice generate legal meanings, discursive patterns, and
cognitive frameworks that shape the scope of government action

3 See, for example, Grover (2014).

4 In this regard, see Guarnizo and Narvaez (2019).
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concerning regulatory measures such as front-of-package label-
ing policies, with concrete impacts for public health.

Viewing the construction of legal meaning through the
lens of communities of practice is important because it allows
us to observe a power dynamic in which certain private inter-
ests manage to ensure that their vision prevails in discussions
about the limits to which state regulatory activity should be
subjected. However, to the extent that civil society actors—such
as nongovernmental organizations—appropriate the language
and legal knowledge specific to this community of practice,
these actors become parties to the interactions and, as partners
in the conversation, acquire the ability to shape the design and
implementation of front-of-package labeling policies.

To illustrate this phenomenon, this chapter is organized as
follows. We begin by exploring the concept of communities of
practice, which provides us with an analytical framework. We
then apply this notion to the web of social relationships that
emerge around the TBT Agreement; in particular, we describe
the actors that make up this community and the channels
through which they interact. At the same time, we analyze the
practices of this community, arguing that they reveal a marked
internal logic characterized by interpretive disputes over the
extent to which free trade rules limit states’ regulatory scope
in the realm of public health policies. Next, we analyze the way
in which these interpretive disputes concerning the TBT Agree-
ment result in the creation of meanings that shape the design
and implementation of front-of-package labeling measures.
Finally, we end the chapter with some conclusions.

Communities of Practice

The term “community of practice” was coined in the 1990s
by anthropologist Jean Lave and computer scientist Etienne
Wenger in connection with situated learning—that is, the
idea that learning is fundamentally a social process (Lave and
Wenger 1991). According to this idea, learning occurs not only
from abstract concepts but also through action, which involves
different forms of socialization. Later, Wenger imbued the term
with organizational meaning, arguing that communities of



practice are groups of people who share a domain of interest
and thereby develop shared commitments and a sense of joint
enterprise (Wenger 1999, 73-85).

In this way, members of a community of practice participate
in a collective learning process based on the joint performance
of activities such as debating, sharing experiences, and exchang-
ing information. This allows people in the group to develop
a shared repertoire of resources, including discourses, ideas,
concepts, tools, and, in general, ways of addressing recurring
problems. All of this constitutes a practice that the community
develops, shares, and internalizes over time through sustained
interaction (Wenger 1999, 83). Thus, iteration is critical for
learning, as it would be difficult for learning to emerge from
isolated encounters.

The field of international law and international relations has
adopted the concept of communities of practice using theoreti-
cal approaches inspired by constructivism.’ The pioneer in this
regard was Emanuel Adler, who argued that

there isno reason ... why we should not be able to identify transna-
tional or even global communities of practice. The closer we get to
the level of practices, in fact, the more we can take the international
system as a collection of communities of practice; for example,
communities of diplomats, of traders, of environmentalists, and
of human-rights activists. Communities of practice cut across
state boundaries and mediate between states, individuals, and
human agency, on one hand, and social structures and systems,
on the other. (Adler 2005, 15)

According to Adler, “It is within communities of practice
that collective meanings emerge, discourses become established,
identities are fixed, learning takes place, new political agendas
arise, and the institutions and practices of global governance
grow” (Adler 2005, 14). Further, although communities of prac-
tice are not international actors in a formal sense, they coexist
with these actors to the extent that their work transcends state

5 See, for example, Bicchi (2022).
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boundaries and allows individuals to interact with states and
other structures or systems of social organization (ibid.).

Jutta Brunnée and Stephen Toope (2010) also draw on the
notion of communities of practice, in association with the criteria
proposed by Lon Fuller on the internal morality of law, in their
analysis of the concept of international legal obligation. They
argue that international norms are rooted in socially shared
understandings or collective meanings that, in turn, are shaped
by processes of social interaction (Brunnée and Toope 2010,
56 et seq.). In this way, transnational communities of experts
provide the setting for the widening and deepening of shared
legal understandings that eventually lead to the creation of cri-
teria of legality, which are key for promoting compliance with
international legal obligations (ibid., 85). Indeed, as the authors
argue, adhering to the criteria of legality facilitates interaction
on the basis of mutual respect and reciprocity, thereby fostering
states” and other actors” commitment to their joint enterprise
(ibid., 76). Therefore, legal obligation is “best viewed as an
internalized commitment and not as an externally imposed
duty matched with a sanction for non-performance” (ibid., 27).

In summary, Brunnée and Toope’s thesis suggests that the
creation of international legal norms be viewed as an interac-
tive process that presupposes the existence of a community of
practice whose objective is to construct socially shared legal
understandings. In this regard, these understandings are in-
trinsically interactive since they emerge from social interaction
within communities of practice that “cut across state boundaries
and mediate between states, individuals, and human agency,
on one hand, and social structures and systems, on the other”
(Adler 2005, 15).

Before concluding this section, we would like to make
two clarifications regarding our decision to use the concept
of communities of practice as an analytical framework. First,
we are aware that this approach carries the risk of overstating
the agency that groups of individuals exercise in the shaping
of the legal field and, accordingly, of downplaying the impact
of structural factors such as relations of production, gender
dynamics, geographic origin, the racialization of subjects,
and resource asymmetry. Of course, the contexts in which



legal production takes place—particularly as they concern
socioeconomic structures—influence actors’ agency;® however,
these structures are not the end of the story. Not all outputs of
the legal field are determined by structure. Such an assertion
would imply a false contingency, whereby the role of the law
would seem to be “simply a matter of chance and will” (Marks
2009, 10). In this regard, we consider that the notion of com-
munities of practice, by straddling the limits of structure and
the transformative potential of individual agency, allows for a
balance to be achieved.

Second, and as a corollary to the above, we would like to
emphasize the fact that communities of practice can enrich our
understanding of the relationship between agency and struc-
ture. Indeed, constructivist theories have understood that while
interactions among agents help define structures, being part
of the structure itself can have an impact on the interests and
strategies of agents.” Therefore, there is a mutual reciprocity
between agents and structures. Seen in this light, the collective
meanings that support a social structure in charge of inform-
ing the behavior patterns of agents are not fixed but sensitive
to the changes stemming from interactions among subjects.®

Against this backdrop, the concept of communities of
practice offers us a better picture of the role of social interac-
tions—and of the collective learning associated with these
interactions—in shaping the normative content of international
disciplines as they relate to technical barriers to trade. Our aim
is thus to explore the way in which actors such as companies
and nongovernmental organizations determine the meaning
of a “technical barrier to trade” and how, in so doing, they
define the scope of public policies such as front-of-package
labeling policies, which incidentally affect trade. Put another
way, we seek to show how these actors, as members of a specific
community of practice, participate in the production of legal

6 In this regard, see Urefia (2017).
7 In this regard, see Fierke (2016, 191); Hurd (2008, 303).
8 See Wendt (2009).
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meaning through the use of the repertoire that the community
itself makes available to them.

Building Regulatory Sovereignty

According to the framework described above, we propose that
the provisions contained in the TBT Agreement open up spaces
of participation for a series of transnational actors with spe-
cialized knowledge—and with specific roles and interests—to
exchange perspectives about how to interpret the substantive
obligations that the agreement lays out for World Trade Or-
ganization (wro) members. Thus, on the basis of debates over
legal interpretations that arise in these interactive settings, the
regulatory space available to states for adopting public policies
aimed at achieving socially valuable objectives, such as health
or environmental protection, is collectively constructed. In
other words, the interaction around the TBT Agreement allows
those who participate in it to collectively produce a socially
shared perception of what conditions must be satisfied for a
regulatory measure to fall within the scope of what is legally
possible for a state, in accordance with its international obliga-
tions concerning trade liberalization.’

Technical Regulations

First, we must explain why nutrition labeling policies in gen-
eral, and front-of-package labeling measures in particular, fall
within the scope of the TBT Agreement. Here, it is important to
note that the category of “technical barriers to trade” includes
technical standards, technical regulations, and conformity as-
sessment procedures. Conformity assessment procedures are
“any procedure used, directly or indirectly, to determine that
relevant requirements in technical regulations or standards are
fulfilled” (TBT Agreement, annex 1, no. 3). Meanwhile, technical
standards are documents developed by international standard-
izing bodies that provide—for common and repeated use—
rules, guidelines, or characteristics and with which compliance

9 In this regard, see Dorlach and Mertenskétter (2020).



is not mandatory; they may also include, among other things,
labeling requirements as they apply to a product, process, or
production method (ibid., annex 1, no. 2). Lastly, a technical
regulation is defined in the TBT Agreement as

[a] document which lays down product characteristics or their
related processes and production methods, including the appli-
cable administrative provisions, with which compliance is man-
datory. It may also include or deal exclusively with terminology,
symbols, packaging, marking or labelling requirements as they
apply to a product, process or production method. (TBT Agree-

ment, annex 1, no. 1)

On the basis of these definitions, we can see that the differ-
ence between technical standards and technical regulations is
that only the latter are mandatory. Moreover, as defined in the
TBT Agreement, technical regulations can refer to both technical
requirements and labeling requirements.’® Therefore, a nutri-
tion labeling measure would fall within the second sentence
of the above definition."! This definition has been upheld by
the Appellate Body of the wTo’s dispute resolution system. Ac-
cording to the Appellate Body, three criteria must be fulfilled in
order for a measure to be considered a technical regulation: (i)
the measure must apply to an identifiable product or group of
products; (ii) it must lay down one or more characteristics of the
product; and (iii) compliance with these product characteristics
must be mandatory."?

Accordingly, a regulatory measure—such as a front-of-
package labeling measure—that is applied equally to a group
of products that can be determined on the basis of a shared
characteristic' (such as nutritional content), that requires these
products to include a certain type of label™ on their packaging
displaying information about the nutritional content, and that is

10  In this regard, see Sifonios (2018, 457).
11  In this regard, see Voon et al. (2013).

12 See wto Panel (2018, para. 7.110).

13 See wto Appellate Body (2001, para. 70).
14  See wto Panel (2005, para. 7.451).
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mandatory (either because it establishes mechanisms to ensure
compliance or because it excludes the possibility of using other
labeling alternatives)'® constitutes a technical regulation. Clas-
sifying measures such as front-of-package labeling measures
in this way means that governments, when designing these
measures, must take into account the disciplines that the TBT
Agreement imposes on wro members in terms of the prepara-
tion, adoption, and application of technical regulations.

On a substantive level, in order for a technical regulation
to be compatible with the TBT Agreement, it must be nondis-
criminatory, meaning that it must not imply less favorable
treatment among any products that compete in the market
in such a way that distorts opportunities for competition in
international trade (TBT Agreement, art. 2.1)."® Furthermore,
a technical regulation should not be more trade restrictive
than necessary, which means analyzing the degree to which
the measure restricts trade, the degree to which it contributes
to the fulfilment of a legitimate objective, and the risks of not
achieving its intended public policy objective (ibid., art. 2.2;
wrto Appellate Body 2012b, para. 374).

Apart from that, there are other obligations stemming from
the TBT Agreement that are relevant for our analysis centering
on communities of practice. These obligations are those of
harmonization and transparency.

Harmonization

The TBT Agreement contains several provisions related to har-
monization. For example, when a wTo member needs to adopt
a technical regulation and there are international standards on
the topic, the state should use these standards, or the relevant
portions of them, as a basis for this regulation, except when
state authorities consider the international standards in question
to be ineffective or inappropriate for achieving the legitimate
objective (TBT Agreement, art. 2.4). The TBT Agreement also lists

15 See wro Panel (2018, paras. 7.145-7.158); wro Appellate Body
(2012a, paras. 186-194).

16  In this regard, see wro Appellate Body (2012b, para. 267).



these objectives and stipulates that when a technical regulation
is aimed at fulfilling any of these legitimate objectives “and is
in accordance with relevant international standards, it shall be
rebuttably presumed not to create an unnecessary obstacle to
international trade” (ibid., art. 2.5).

The common thread in these provisions on harmonization is
the notion of “relevant international standards,” which has two
components.'® The first concerns the standards’ function and
their obligatory nature. In this regard, a standard provides—for
common and repeated use—rules, guidelines, or characteristics,
including requirements with regard to labeling for products
or related processes and production methods (TBT Agreement,
annex 1, no. 3). Moreover, even though, as a corollary of the
harmonization obligation, states are expected to base their
technical regulations on international standards, doing so is
not mandatory. The second component relates to the entity from
which the standard originates, which should be an international
standardizing body (ibid., annex 3, lit. G). These institutions are
bodies with recognized activities in standardization and whose
membership is open to the standardization authorities of wro
members (WTo Appellate Body 2012a, para. 359)."”

The Appellate Body has held that in order for a standard
to be considered “international,” certain procedural condi-
tions must be met, and the standard must originate from an
international standardizing body (wto Appellate Body 2012a,
paras. 360-370). The basis for this, as explained by the Appellate
Body, can be found in the principles enshrined in a subsequent
agreement among WTo members concerning the development
of international standards (ibid., paras. 371-372). One of these
principles is that of openness, which means that participa-
tion in international standardizing bodies must be open, in

17  Seealso article 2.7, which requires accepting as equivalent the
technical regulations of other countries.

18  See generally Barrios Villarreal (2018).

19  Additionally, under article 2.6 of the TBT Agreement, members
must participate fully in the development of international standards,
with the aim of ensuring that their own technical regulations are
harmonized as much as possible with these standards.
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a nondiscriminatory manner, to the relevant authorities of
all wro members such that these authorities can participate
in the different stages of the international standard-setting
process (wro Committee on Technical Barriers to Trade 2000,
25). Additionally, the principles of impartiality and consensus
mean that the opinions of all interested parties should be taken
into account during the drafting process and that conflicting
positions should be reconciled (ibid.). This principle is thus
of a procedural nature and aims to ensure that international
technical standards reflect the interests not of a mere handful
of parties but rather of all participants (Barrios Villarreal 2018).
In other words, the principle seeks to bestow legitimacy onto
the international standard-setting process.

In this light, we argue that international standardizing bod-
ies play a dual role in the TBT Agreement community of practice:
on the one hand, these institutions are relevant actors in their
own right within the community of practice, and, on the other,
they are settings for interaction among members of the com-
munity. One clear example of this is the Codex Alimentarius
Commission.”” The Codex Alimentarius is a collection of inter-
national technical standards prepared by a joint commission of
the World Health Organization and the Food and Agriculture
Organization of the United Nations. The commission’s mem-
bers meet to discuss, on the basis of scientific criteria, how to
achieve the greatest possible degree of convergence on food
standards in order to protect the health of consumers and to
ensure fair practices in the food trade. In this regard, Codex
standards, which include codes of good practices, guidelines,
and other recommendations, are internationally accepted and
are thus relied on as a key instrument for the harmonization
of technical regulations on food products.

Before proceeding, it is important to clarify that when a
wTO member publishes, using the TBT Information Manage-
ment System, a notification about a proposed technical regula-
tion, other members may submit comments on the proposed
measure before the Committee on Technical Barriers to Trade

20 Inthis regard, see Codex Alimentarius (n.d.).



(rBT Committee) (TBT Agreement, arts. 2.9.2 and 2.10.1).”' This
procedure, known in the wto legal framework as the process
for discussing “specific trade concerns,” is aimed at prevent-
ing states from adopting regulations that run contrary to
wro rules, which run the risk of being litigated in the dispute
settlement mechanism.?? Certainly, as we will highlight later,
discussions on specific trade concerns brought before the TBT
Committee are another key factor in the community of practice
under analysis here. For now, the point we wish to emphasize is
that the international acceptance enjoyed by Codex standards
makes them a favorable tool for members of the community of
practice to draw on when arguing that measures such as front-
of-package labeling policies cannot be justified on scientific or
technical grounds.

Indeed, many of the debates before the TBT Committee over
nutrition labeling measures, such as front-of-package labeling
policies, revolve around the issue of why states must privilege
certain Codex guidelines on nutritional information® to achieve
the harmonization objectives established by the TBT Agree-
ment.?* For example, it has been argued that front-of-package
labeling measures issue a value judgment to the extent that such
labels suggest that the consumption of products with a certain
nutritional content is harmful to health. However, given that
the problem lies in the excessive consumption of ingredients
of concern, front-of-package labeling measures do not allow
consumers to discern the threshold at which the consumption

21  The notification process works as follows: first, the member
publishes a notice about their proposed measure, which is sent to
the wTo Secretariat via the Notification Submission System and is
processed on the basis of relevant notification forms. The Secretariat
then notifies other members, who must be given at least sixty days
to submit comments. See wro Committee on Technical Barriers to
Trade (2000).

22 A database of specific trade concerns is available at https://
tradeconcerns.wto.org/en.

23 See especially General Guidelines on Claims (cac/cL 1-1979);
Guidelines for Use of Nutrition and Health Claims (cac/GL 23-1997);
Guidelines on Nutrition Labelling (cac/GL 2-1985).

24  Among others, see the following meeting minutes from the
TBT Committee: G/TBT/M/70, paras. 2.117, 2.118; /TBT/M/71, para.
2.121.
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of those ingredients switches from being harmless to being
excessive.

For critics of such labeling policies, this goes against Codex
guidelines, which do not allow nutrition claims to generate
doubt among consumers about the safety of foods.?® According
to these critics, health labels such as front-of-package labels can
be misleading because they imply that the mere presence of
certain ingredients is harmful to health. In this regard, some
have argued before the TBT Committee that while the Codex
approach is focused on the declaration of nutrients contained
in products,®® front-of-package labeling measures convey a false
sense of certainty regarding the point at which the consump-
tion of certain substances becomes harmful to one’s health. In
this regard, it is argued that front-of-package labeling require-
ments should be limited to foods that contain ingredients or
substances that cause allergies or intolerances, instead of those
that are not harmful to human health per se.

In short, the Codex-based criticism of front-of-package
labeling policies maintains that Codex offers alternatives to
labeling that rely on reference values that allow consumers to
identify the nutritional content of food products. However, it
should not be forgotten that Codex standards are not mandatory.
The point is that the legitimacy enjoyed by these standards, as
a result of the scientific and technical environment in which
they emerged, allows them to be wielded before the TBT Com-
mittee in order to erode the effectiveness of front-of-package
labeling measures, under the premise that such measures are
trade restrictive and that Codex would therefore strike a better
balance between the protection of health and trade facilitation.

But from a community-of-practice perspective, the discus-
sions that take place within the Codex Alimentarius Commission

25 Indeed, paragraphs 3.2. and 3.5. of the General Guidelines
on Claims (cac/GL 1-1979) prohibit claims “implying that a bal-
anced diet or ordinary foods cannot supply adequate amounts of
all nutrients” and claims that “could give rise to doubt about the
safety of similar food or which could arouse or exploit fear in the
consumer,” respectively.

26 See especially Guidelines on Nutrition Labelling (cac/cL
2-1985).



and the TBT Committee are not always the end of the story. In-
deed, the community of practice at issue here stands out for the
wide range of actors who participate in the collective shaping of
the state’s regulatory space and for the different forums avail-
able for that purpose. It is thus also important to consider how
the Appellate Body has interpreted the scope of the TBT Agree-
ment’s harmonization obligation. Let us recall that since Codex
standards are voluntary, the TBT Agreement allows leeway in
their implementation—especially because the obligation for
states is that their technical regulations be “based” on relevant
international standards (TBT Agreement, art. 2.4). Therefore, of
particular importance is the interpretation of what it means for
nutrition labeling policies to use Codex standards “as a basis.”
In this regard, the Appellate Body’s jurisprudence establishes
that nutrition labeling measures need not be fully consistent
with Codex standards in order for the harmonization obligation
to be fulfilled. In general, for regulatory measures involving
barriers to trade—such as technical regulations or sanitary
and phytosanitary measures—to be understood as having been
developed with Codex in mind, it is sufficient that they do not
manifestly contradict Codex (wro Appellate Body 2002, para.
249) and that they have a close relationship with Codex in the
sense of using it as a “basis” or “support” (wto Appellate Body
1998, para. 163).%7

As a result, with regard to the community of practice, the
TBT Committee offers wro member delegations a space for so-
cial interaction in which to discuss nutrition labeling measures
through the formulation of specific trade concerns. At the same
time, the dispute settlement system represents another space
for such interactions. In this second setting, the interaction
emerges from the arguments made before wro adjudicating
bodies by the parties to a dispute and from the way that these
bodies, especially the Appellate Body, determine how wto rules
should be interpreted.

On the basis of the discussions that take place in these two
spaces for interaction, we can offer a synthesis about the extent

27  See also Van den Bossche and Zdouc (2022, 910).
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to which Codex is binding with regard to nutrition labeling.
This synthesis is that a state may adopt nutrition labeling mea-
sures that diverge from Codex standards by arguing that Codex
nonetheless provided the “basis” for the measures’ creation.
Further, a state could simply argue that Codex standards are
“ineffective” or “inappropriate” for meeting its public health
aims (TBT Agreement, art. 2.4). Whatever the case, it is only as
participants in the community of practice that governments
“learn” about the legal meaning generated on the basis of social
interactions in settings such as the TBT Committee and the wTo’s
dispute settlement system. It is this learning that allows them
to act strategically to justify measures such as front-of-package
labeling policies, because they know just how far Codex com-
mitments reach.

Transparency

With regard to technical regulations, the TBT Agreement’s
obligation of transparency takes various forms. One is that in
cases where there are no relevant international standards to
draw on, or when the content of a draft technical regulation
is not in accordance with relevant standards, the wro member
in question should publish—at an early appropriate stage in
the measure’s implementation—a notification informing other
members about the products that will be affected by the draft
technical regulation, as well as the regulation’s objective and
rationale (TBT Agreement, art. 2.9). This seeks to ensure that
other members are promptly informed of the content of the
draft technical regulation.

This scenario opens a space for dialogue in the TBT Com-
mittee whereby other parties raise their objections to the draft
technical regulation, while the party interested in its adoption
explains why the measure does not contravene the TBT Agree-
ment. Specifically, the TBT Agreement stipulates that wro
members, upon request, shall provide other members with de-
tailed information about the proposed technical regulation and
identify how it diverges from relevant international standards
(TBT Agreement, art. 2.9). Further, the agreement states that
members shall take into account written comments provided



by other members, as well as those arising in the course of the
discussions facilitated by the notification process (ibid.). This
therefore constitutes a type of “informal challenge” to techni-
cal regulations, outside the wto’s dispute settlement system,
that usually results in changes to draft regulations (Barlow
and Thow 2021).

But we should not lose sight of the fact that the main con-
sequence of the duty of transparency is the broadening of the
social arena in which nutrition labeling measures’ conformity
with the TBT Agreement is defined. Admittedly, one could
argue that the wro’s dispute settlement system is the interpre-
tive setting for the TBT Agreement’s normative content. This
system has been described as an interpretive community that
operates on the basis of the formal adjudication of disputes. It
is composed of, among others, members of the Appellate Body;
experts on panels; law firms and lawyers specializing in foreign
trade who serve as private legal counsel to members; and legal
commentators who analyze and comment on jurisprudential
developments (Dorlach and Mertenskotter 2020, 575). Here, an
interpretive community refers to a community of individuals
who discipline and channel the interpretation of law in certain
contexts of social interaction (Waibel 2015). Thus, on the basis
of the routine social interactions that occur within this setting,
it is possible to “predict” how specific legal issues related to a
wrto dispute might be resolved (ibid.).

Nonetheless, as has been raised in the literature, the proce-
dure for discussing specific trade concerns is another space for
interaction that determines whether a draft technical regulation
infringes on the TBT Agreement (Barlow and Thow 2021; Dor-
lach and Mertenskétter 2020; Durkee 2021, 470). Although these
interactions tend to take place in quasi-formal spaces outside
the dispute settlement system, the interpretive practices that
occur therein also produce meaning about the limits that the
TBT Agreement places on the adoption of health regulations
(Barlow and Thow 2021).

In this regard, it is important to note that the interpretive
debates that take place before the TBT Committee involve not
only legal arguments but also political and, above all, scientific
ones (Barlow and Thow 2021). This is because most of these
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discussions, which are cloaked in an aura of scientific criteria
and technical efficiency, center on the reasons a particular
member had for not basing its proposed regulation on available
international standards. Subsequently, there is an expansion in
the catalog of actors belonging to the community of practice,
who range from public officials to members of the scientific
community who participate in international standardizing
bodies such as the Codex Alimentarius Commission.

Another example of the TBT Agreement’s obligation of
transparency is the requirement that wro members establish
enquiry points whereby other members—as well as “interested
parties” based in those countries—can formulate reasonable
inquiries and request relevant information regarding technical
regulations that have been adopted or proposed by a particular
member (TBT Agreement, art. 10). The term “interested parties”
is open-ended and could be interpreted to include companies in
the sector that is being regulated. The TBT Agreement therefore
offers these private actors the potential to access a permanent
channel for interacting with regulatory authorities, which al-
lows companies to express their views concerning substantive
aspects of technical regulations.

Here, the scope of the duty of transparency in the context
of preferential trade, regulated on the basis of free trade agree-
ments (FTas), is worth highlighting. While Fras reinforce the
multilateral commitments that the parties to a treaty have ac-
quired as wTo members, they also contain additional commit-
ments, commonly known as “wTo-plus commitments.” A study
by Ana Cristina Molina and Vira Khoroshavina (2015) found
that the majority of Fras with provisions on technical barriers
to trade contain commitments that mirror the disciplines of the
TBT Agreement while also enshrining wro-plus commitments,
especially in the area of transparency. For example, several of
the Fras signed by Colombia stipulate that Colombia shall allow
nationals of the other party to participate in the development of
Colombia’s standards, regulations, and conformity assessment
procedures and to enjoy the same conditions for participation as



nationals from Colombia.?® In practice, these provisions could
be interpreted as requiring Colombia, whenever it intends to
adopt certain regulations, to notify or consult with companies
or representatives of the affected industries in the country with
which it signed the Fra.

In any case, what we wish to emphasize is that these par-
ticipatory settings, referred to in the literature as “regulatory
conversations” (Dorlach and Mertenskétter 2020, 573 et seq.),
allow companies and other private actors to insert themselves
into the process of collectively constructing meaning through
interpretive debates on the conformity of technical regulations
with international economic law, enabling them to influence
policy design on issues such as public health. In this regard,
some have argued that the points of contact that states must
keep open become spaces where private actors influence govern-
ment decision-making—Dby presenting their own interpretation
of why a particular regulatory measure could cause a state to
violate its commitments under the TBT Agreement (Dorlach
and Mertenskotter 2020).

Implications and Distributive Effects

Based on above characterization of the community, we now turn
to analyze the key implications of the community’s practice—
that is, the process of social interaction among different actors
involved in the interpretation of the TBT Agreement.

To start, debates over the content and scope of obliga-
tions stemming from the TBT Agreement are a type of social
construction of the regulatory space available to states in
the design of public policies. This constitutive effect occurs
through multiple channels of interaction, from “regulatory
conversations” between governments and the private sector,
to the adjudication of conflicts in the wto’s dispute settlement
system, to the discussions of specific trade concerns that take

28  See, for example, article 7.6 of the free trade agreement between
Colombia and the us, whose third paragraph is about enhancing
opportunities for people to provide meaningful comments when
participating in discussions on proposed technical regulations.
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place in the TBT Committee. These settings produce a specific
legal knowledge—albeit one based on non-legal criteria such as
science and ideology—that informs our sense of legality with
regard to the formal and substantive requirements that should
apply to measures such as front-of-package labeling policies.

For example, with regard to nutrition labeling regulations,
Barlow and Thow (2021) argue that the process of meaning-
generation operates through the definition of certain cognitive
frameworks that serve to stabilize the normative expectations
of actors interested in this type of technical regulation. The
authors base their analysis on the discourse present within TBT
Committee meetings concerning nutrition labeling require-
ments. They conclude that these settings not only challenge
the normative legitimacy of such regulatory proposals but
also generate patterns of discourse about how to understand
the legitimacy of state action aimed at improving people’s
dietary habits or about how to strike a balance between food
industry interests and public health. The creation of cognitive
frameworks such as these allows members of the community
of practice to influence the general understanding of how and
when it is appropriate for states to implement measures such
as front-of-package labeling policies.

Another effect of the practice under analysis is that it redis-
tributes power with respect to the design of nutrition labeling
measures. We have already seen that, in order to comply with
their obligation of transparency, states must allow the private
sector to participate in the development of technical regula-
tions. In this light, authors such as Durkee (2021, 484 et seq.)
have discussed the implications of private sector influence
on interpretations of international law. Durkee argues that
this type of participation allows private actors to behave as
“interpretive entrepreneurs”—in other words, to create legal
meaning by positioning, within the legal consciousness, certain
interpretations of international norms that are aligned with their
interests. What is important to remember is that this norma-
tive influence of the private sector, as part of the interpretive
community, occurs in conjunction with the structural power
it frequently wields over governments.



Along these same lines, Dorlach and Mertenskétter (2020)
note that in discussions between regulatory authorities and
private companies regarding nutrition labeling, the former
are often at a disadvantage in terms of financial and human
resources, in addition to having less experience vis-a-vis the
application of wto rules. At the same time, the authors argue
that the legal knowledge acquired by governments as partici-
pants in this kind of interaction gives them tools to defend the
compatibility of front-of-package labeling measures with states’
international obligations.

In sum, the communities of practice approach allows us to
see that, within the multiple distributive effects of international
economic law, there is a redistribution of power, understood as
the capacity of certain actors to influence the design of public
policies. This influence is exercised, among other ways, through
participation in the regulatory process, which implies know-
ing and deploying the language of international economic law
in order to express persuasive arguments. Without ignoring
the existence of underlying power differentials, we can thus
understand regulatory sovereignty as the result of a process
of social construction. Although this political space has been
exploited mainly by multinational companies, other civil society
actors may join the dynamics of the community of practice in
an attempt to influence the adoption of public policies aimed
at achieving socially valuable ends.

Conclusion

In this chapter, we have described the social relationships
present within a broad network of transnational actors whose
interactions consist of sharing their perspectives about wro
members’ obligations under the TBT Agreement, especially with
regard to the design and implementation of front-of-package
labeling measures. Seen through the prism of communities
of practice, the normative content of the TBT Agreement—and
therefore the regulatory space it confers on states to adopt
technical regulations—is determined on the basis of interpre-
tive conflicts among members of this community of practice.
These interpretive conflicts provide the foundation for the
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construction of legal meanings that determine the spectrum of
regulatory possibility with regard to nutrition labeling. How-
ever, this collective construction of legal knowledge should be
viewed not only in terms of legal standards and criteria but also
in the sense of establishing cognitive frames for understanding
the aim and scope of public policies such as front-of-package
labeling regulations.

Therefore, the knowledge that is generated and acquired
through the community of practice and its settings allows
certain actors to participate in the construction of the norma-
tive field to which nutrition labeling policies must conform.
Consequently, appropriating the legal knowledge created in
these transnational networks of interpretive dialogue becomes
a key strategy for progressive sectors of civil society interested
in promoting permissive interpretations of international eco-
nomic law that are compatible with the achievement of public
health aims.
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Introduction: International Trade
and Diet-Related Diseases

Physical inactivity, poor diet, and tobacco and alcohol consump-
tion are the main risk factors for chronic noncommunicable
diseases (NcDs). These behaviors can lead to high blood pressure,
overweight, obesity, and diabetes, among other issues. NCcDs
currently represent a leading cause of death worldwide (World
Health Organization 2021a), and the sars-CoV-2 pandemic,
which burst onto the global scene in 2020, had a disproportion-
ate impact on people with chronic illnesses (Kluge et al. 2020;
Maddaloni and Buzzetti 2020; Nishiga et al. 2020).

Moreover, overweight and obesity represent a serious public
health problem in the modern world. In 2016, more than 1.9 bil-
lion people over the age of eighteen were overweight, of whom
650 million were obese (NDc Risk Factor Collaboration 2017).
And as of 2021, approximately 40 million children under five
and 340 million children and adolescents aged five to nineteen
were overweight or obese (World Health Organization 2021b).
In Latin America alone, as of 2017, 360 million people were
overweight and 140 million were obese, equivalent to 58% of
the region’s population (Pan American Health Organization
2017). This issue affects people of all backgrounds, although
there are some variations according to socioeconomic status,
ethnicity, and place of residence; in general, people living in
a situation of vulnerability are affected to a greater degree. If
this trend continues, 30% of Latin America’s adult population
is projected to be obese by 2030 (Food and Agriculture Orga-
nization et al. 2018).
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The main factor behind obesity and overweight is a change
in dietary patterns. Urbanization, economic growth, and global
economic integration, among other things, have fostered a
decline in traditional food preparation, sharply increasing the
consumption of ultra-processed foods, which are low in nutri-
ents and high in sugars, sodium, fats, and refined carbohydrates
(Food and Agriculture Organization and Pan American Health
Organization 2017). In the face of this public health emergency,
states have begun acknowledging the importance of preventing
obesity and protecting the right to adequate food and nutrition.

Measures such as front-of-package nutrition labeling are
a critical tool for addressing the problem of overweight and
obesity, as they inform consumers about the content of products
and help them make informed food purchases quickly and
easily, without the need for specific knowledge about nutrition
(World Cancer Research Fund International 2019). Indeed, the
Food and Agriculture Organization of the United Nations (n.d.)
hails food labeling as an effective tool for protecting consumer
health in terms of food safety and nutrition. Front-of-package
nutrition labeling uses text and/or symbols to provide simpli-
fied information about the nutritional content of a given food
product, with the aim of allowing consumers to make informed
and healthy choices.

At the same time, the adoption of food labeling measures
has trade implications at both the local and international level.
For example, labeling that differs from country to country
could create “barriers” to the free movement of packaged
foods. Arguments presented before international bodies thus
generally refer to alleged infringements of international trade
rules. In such cases, labeling measures have been described as
a barrier to trade.

This chapter explores discussions on front-of-package label-
ing that have taken place within the framework of the Agree-
ment on Technical Barriers to Trade (TBT Agreement). First, we
analyze how the Committee on Technical Barriers to Trade (TBT
Committee) has addressed the issue of front-of-package labeling
and its legitimate objective of protecting public health. Next, we
analyze the relevant provisions of the TBT Agreement, which,
like other international trade agreements, requires that states



refrain from adopting policies that may hinder free trade. Then
we examine the trade concerns raised by different countries
with regard to front-of-package food labeling, reflecting in
particular on the case of Australia’s plain packaging measure
for tobacco products that was brought before the World Trade
Organization (wto0). Finally, we explore international standards
and the Codex Alimentarius as a set of guidelines, standards,
and codes of practice relevant to food packaging, and we review
the TBT notification system.

Food Labeling as Addressed by the
Committee on Technical Barriers to Trade

The legal framework regulating food systems is diverse and
complex and can have an impact on food prices, consumer
preferences, food access, and food availability. In light of the
urgent problem of obesity and overweight, academia and spe-
cialized international organizations have outlined a series of
recommendations for states to address this epidemic. Among
the recommended measures are front-of-package labeling, re-
strictions on advertising, taxation, and the regulation of school
environments (Elver 2016).

Similarly, the Pan American Health Organization (PAHO)
recommends front-of-package labeling for processed and
ultra-processed food and drink products, with an eye toward
informing consumers in a direct, simple, and quick manner.
Further, it recommends that such labeling include a nutrient
profile that shows when a product contains high levels of nu-
trients—such as sugars, fats, and sodium—that are associated
with health problems when consumed in excess (Pan American
Health Organization 2020). These measures should be part of
a suite of complementary policies, including public education
campaigns aimed at helping consumers make more informed
decisions by consulting product labels. Labels with these traits
offer better protection of the right to the information needed
to make food consumption decisions, while also preventing
consumers from being misled and discouraging the purchase
of unhealthy products (ibid.).
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Importantly, measures such as front-of-package labeling,
which many countries have adopted to prevent obesity and
protect the right to adequate food, can have repercussions in
terms of international trade (Arcuri 2013). The regulation of
NCD risk factors can lead to tensions in international economic
settings. In fact, this intersection of trade and health measures
has been a focus of attention in several international bodies.
For example, in September 2015, the United Nations General
Assembly adopted the 2030 Agenda for Sustainable Develop-
ment, which includes the goal of eradicating hunger, for which
trade is identified as an important means to achieve it. The wto
therefore has a crucial role to play in advancing this agenda,
alongside international health agencies.

The wTo is an international body that aims to promote free
trade and facilitate the reduction or elimination of technical
barriers to trade. In this regard, the TBT Agreement seeks to
ensure that wro members’ technical regulations, standards,
and conformity assessment procedures are not discriminatory
and do not create unnecessary barriers to trade. The agreement
governs a wide range of non-tariff barriers, such as safety stan-
dards and product labeling.

The TBT Agreement takes into account the legitimate di-
vergences among countries and accords members significant
flexibility in the preparation, adoption, and application of their
national technical regulations. It also recognizes members’ right
to adopt measures aimed at achieving legitimate objectives, such
as the protection of human health or safety and the protection
of the environment. In this regard, the agreement recommends
that members base their measures on international standards
in order to strengthen the standardization of practices and
standards as a means of promoting international trade (TBT
Agreement 1995, arts. 2.4, 2.5, 2.9).

The TBT Committee offers wro members the ability to con-
sult on any matter regarding the TBT Agreement. This committee
meets two or three times per year and has a variety of working
groups to undertake specific tasks. The committee’s work cov-
ers two broad areas: (i) strengthening the implementation of
the TBT Agreement and (ii) reviewing specific measures. With
regard to the first area, members discuss generic themes that



may lead to the adoption of decisions and recommendations to
make implementation of the TBT Agreement more effective (Wto
Committee on Technical Barriers to Trade 2019b). Concerning
the second, the TBT Committee serves as a forum to discuss
specific trade concerns that emerge in response to notifications
sent by states with regard to laws, regulations, or procedures
that could affect international trade.

In the second case, countries share information about
measures that have been proposed or adopted in their country,
and other members have the opportunity to submit concerns
regarding these measures. Trade concerns can be consulted via
the TBT information management system (sps & TBT Platform
2021). As has been the case with other types of measures aimed
at preventing chronic Ncps, the TBT Committee has served as
a forum for discussing issues regarding food security, as well
as those related to tobacco, alcohol, and obesity prevention.

Members have presented specific trade concerns before the
TBT Committee with regard to front-of-package labeling initia-
tives in Thailand, Chile, Indonesia, Peru, Uruguay, Ecuador,
and Mexico, among others. These concerns have centered on
the potential incompatibility between such initiatives, on the
one hand, and the TBT Agreement and the Agreement on Trade-
Related Aspects of Intellectual Property Rights, on the other.
In particular, they point to a purported lack of justification
and scientific backing for such measures. They also highlight
an alleged lack of consistency between the labeling measures
and international standards. Below, we analyze these concerns
and the responses of the countries in question.

Requirements of the TBT Agreement Relevant
to Front-of-Package Food Labeling

The main arguments that have been used to challenge front-
of-package labeling regulations have revolved around the
following: justification of the regulation (art. 2.5); need and
proportionality (art. 2.2); international standards on which the
regulations are based (art. 2.4); and questions about notifications
(art2.9). The TBT Agreement entered into force in 1995 with the
establishment of the wro.
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The TBT Agreement defines a technical regulation as a
regulation that lays down product characteristics or production
methods. To meet this definition, a regulation must satisfy three
criteria: (i) it must apply to an identifiable product or group of
products; (ii) it must lay down product characteristics; and (iii)
its compliance must be mandatory. Front-of-package labeling
measures thus constitute technical regulations according to
this definition. As outlined in the TBT Agreement, technical
regulations must (i) be nondiscriminatory; (ii) have a legitimate
objective; and (iii) be justified.

Technical Regulations Must
Be Nondiscriminatory

Front-of-package labeling measures must not discriminate in
the sense of giving imported products less favorable treatment
than similar products of national origin (TBT Agreement 1995,
art. 2.1%). Discrimination can be direct or indirect. For example,
a measure that applies to all sugar-sweetened beverages except
juices could be contested if most juice drinks are produced
domestically while most sodas are imported. In such a case,
the measure would have a disproportionate effect on imported
products despite the fact that juices and sodas are both high in
sugar and can have similar effects on health. As a case in point,
Uruguay—in an effort to avoid being challenged on the grounds
of possible discrimination—submitted a statement to the TBT
Committee in 2019 noting that its food labeling measure applied
equally to domestic and imported products (wto Committee
on Technical Barriers to Trade 2019a). Uruguay also allowed
products marketed in other countries to use stickers to comply
with the regulation, thereby reducing the potential costs borne
by importers needing to reprint labels (ibid.).

4 “Members shall ensure that in respect of technical regula-
tions, products imported from the territory of any Member shall
be accorded treatment no less favorable than that accorded to like
products of national origin and to like products originating in any
other country” (TBT Agreement 1995, art. 2.1).



Technical Regulations Must Have
a Legitimate Objective

Every country has the sovereign authority to determine its
tolerance for risk when it comes to setting health objectives
(EC—Asbestos®), and this risk is used to determine whether a
measure is truly necessary to achieve such objectives. Accord-
ing to article 2.2 of the TBT Agreement, the protection of health
is a legitimate objective, as is the protection of the environment
and the protection of human safety (TBT Agreement 1995). For
example, if a country aims to address the public health problem
of obesity and chronic NcDs, it should draw on evidence-based
arguments to show that front-of-package labeling has a direct
impact on obesity rates. It is essential for states to establish
clear objectives in relation to how the measure will address the
specific health problem. Uruguay, in specifying its legitimate
objective, highlighted that the main objectives of its front-of-
package labeling measure were to “provide the public with
simple information that is easy to find and understand and
that will promote informed food choices; and to encourage
consumption of foods with favorable nutrient profiles” (wto
Committee on Technical Barriers to Trade 2019a). Meanwhile,
Chile explained that its objective for a similar policy was to
“inform the consumer, and that it is not considered a technical
barrier to trade since its objective is legitimate” (Subsecretaria
de Salud Publica 2015).

5  The EC-Asbestos dispute was initiated by Canada against the
European Communities (EC) in response to a measure imposed by
France prohibiting asbestos and asbestos-containing products.
Canada argued that the measure resulted in discriminatory treat-
ment between imported products and certain domestic asbestos
substitutes, such as cellulose and fiberglass. The Appellate Body
found that the French law was not incompatible with Ec obligations
under wro agreements. With regard to the earlier findings of the
panel, which was the body of first instance in this case, the Appel-
late Body found that (i) the panel had erred in excluding the health
risks of asbestos in its analysis, and (ii) it was true that the measure
protected human health and lives, that there was no reasonably
available alternative, and that there was no arbitrary discrimina-
tion or a disguised restriction on trade. For more information, see
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds135_e.
htm.
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Technical Regulations Must Be Justified

According to the TBT Agreement, technical regulations must
not be more restrictive than necessary to achieve a given policy
objective—in this case, the protection of human health® (BT
Agreement 1995). Article 2.2 of the agreement explains the
term “unnecessary obstacles to international trade.” As noted
in this provision, “technical regulations shall not be more
trade-restrictive than necessary to fulfil a legitimate objec-
tive, taking account of the risks non-fulfilment would create.”
States must therefore ensure a certain “proportion” between
the restriction to trade being carried out and the risk that the
technical regulation seeks to address. Thus, the aim of the TBT
Agreement is not to eliminate all barriers to trade but rather
to eliminate those that are unnecessary:.

This requires a necessity test, which is usually carried out
in two steps. The first step considers whether the measure is
necessary according to a variety of factors, such as (i) whether
and to what extent the measure helps achieve the legitimate
objective; (ii) the risks it takes into account—that is, the possible
risks that non-fulfillment would create; and (iii) the degree to
which the measure restricts trade. The second step considers
alternative measures and compares them with the technical
regulation at hand. Is there a less trade-restrictive alternative
measure that makes a comparable contribution to the policy ob-
jective? A regulation is deemed more restrictive than necessary
when the objective it pursues can be achieved via alternative
measures that are less trade restrictive. To this end, in the case
of front-of-package labeling, states should consider available

6 “Members shall ensure that technical regulations are not
prepared, adopted or applied with a view to or with the effect
of creating unnecessary obstacles to international trade. For this
purpose, technical regulations shall not be more trade-restrictive
than necessary to fulfil a legitimate objective, taking account of the
risks non-fulfilment would create. Such legitimate objectives are,
inter alia: national security requirements; the prevention of decep-
tive practices; protection of human health or safety, animal or plant
life or health, or the environment. In assessing such risks, relevant
elements of consideration are, inter alia: available scientific and
technical information, related processing technology or intended
end-uses of products” (BT Agreement 1995, art 2.2).



scientific and technical information, as well as related process-
ing technology or the intended end-uses of products subject to
regulation (World Trade Organization 2020, 30).

In the next section, we explore the argument that front-
of-package labeling policies do not comply with this third
requirement because they are more restrictive than necessary,
they lack sufficient evidence, and there are other less restrictive
measures available. We also discuss the responses offered by
various countries.

Trade Concerns Raised over Front-
of-Package Labeling

The trade concerns raised before the T8BT Committee have
centered largely on the justification for front-of-package label-
ing measures, particularly their proportionality. Specifically,
members voicing these concerns have argued that (i) such
measures are more trade restrictive than necessary; (ii) there
is not enough evidence to show that labeling measures are
necessary or proportionate in terms of the trade restriction
and the objective being pursued; and (iii) there are other less
trade-restrictive alternatives available. Below, we analyze each
of these claims, taking into consideration other TBT Agreement
disputes that have been addressed by wro dispute settlement
panels and which concerned technical regulations related to
these same issues. We place special emphasis on the case of
Australia’s labeling rules for tobacco products, in which the
rules were found not only to be appropriate but to contribute
significantly to the objective of improving public health by
reducing the consumption of and exposure to tobacco products.

It is important to point out that none of these discussions
within the TBT Committee resulted in formal complaints filed
before the wTo’s dispute settlement system. For this reason, the
discussions within the committee take on special importance as
setting precedent within the wto in the same way that formal
disputes do.
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“Front-of-Package Labeling Measures Are
More Trade Restrictive Than Necessary”

Like several other countries, Guatemala raised a trade concern
before the TBT Committee indicating that a Peruvian labeling
measure “might be more trade restrictive than necessary to
achieve the stated legitimate objective of reducing obesity in
order to fight non-communicable diseases” (wro Committee on
Technical Barriers to Trade 2013). Along the same lines, Canada
argued that a Chilean labeling measure “deviated from inter-
national standards, was not based on science and was likely to
be more trade restrictive than necessary” (wro Committee on
Technical Barriers to Trade 2015).

In analyzing these concerns against Chile’s and Peru’s label-
ing measures, it is interesting to look at the TBT disputes that
have already referred to technical regulations on this issue. In
particular, it is worth examining the case regarding Australia’s
law requiring plain packaging on tobacco products (wro Ap-
pellate Body 2020). Here, both the dispute settlement panel and
the Appellate Body found that the Australian measure did not
unnecessarily restrict trade or violate the trademark rights of
tobacco companies. In this case, in responding to the claims
made under article 2.2 of the TBT Agreement, the panel and
the Appellate Body analyzed whether—as has been argued
in certain trade concerns regarding front-of-package labeling
measures—Australia’s plain packaging of tobacco products was
“more trade-restrictive than necessary to fulfill a legitimate
objective.” This meant considering first whether—and to what
extent—the measure actually restricted trade.

In answering this question, the panel and the Appellate
Body found that the only way in which the plain packaging
rules would have a limiting effect on trade would be if “by
reducing the use of tobacco products, [they] reduce the volume
of imported tobacco products” (wro Appellate Body 2020).
The panel cautioned that the objective of the measure was to
reduce tobacco use, and it rejected arguments that plain pack-
aging restricted competitive opportunities and would make
it more difficult for new brands to enter the market. It also
rejected arguments that the compliance costs for companies



were sufficient to constitute a limitation on trade (Wro Panel
2018, paras. 7.1255, 7.1178, 7.1244).

The us—Tuna 11 (Mexico) dispute analyzed other labeling
provisions, namely the “dolphin-safe” labeling measure that
specified the conditions under which tuna products sold in the
Us can be labeled as dolphin-safe. In this case, the Us measure
was found to not restrict trade more than necessary to achieve
its legitimate objectives: to inform consumers if a product
contains tuna caught in a manner that endangers dolphins,
and to discourage such harmful fishing practices (World Trade
Organization 2020; wto Appellate Body 2018).

With regard to front-of-package labeling, countries have
introduced alternatives aimed at reducing trade restrictions,
such as by allowing stickers and by establishing a gradual
phasing-in of measures (as in the case of Uruguay) (wro Com-
mittee on Technical Barriers to Trade 2019a). In light of the
precedents set by other labeling initiatives, we can see that the
trade restrictiveness (or lack thereof) of a measure is linked to
other requirements that have been the subject of deeper devel-
opment in TBT Committee discussions. In addition, the use of
solid scientific evidence to support a measure (as we will see
below) serves to demonstrate that front-of-package labeling is
a means to achieve a legitimate objective. In turn, if there is an
alternative measure for achieving such an objective—but this
alternative carries a greater likelihood that the objective will
not be met—this option will not be considered valid, even if it
would be less trade restrictive (as we will see later).

“Front-of-Package Labeling Measures Lack
Sufficient Evidence to Show That They

Are Necessary or Strike a Proportional
Balance between the Trade Restriction
and the Intended Objective”

With regard to the issue of scientific evidence, two main ques-
tions have been observed: (i) what is the evidence supporting
the establishment of nutrient thresholds on certain food labels?
and (ii) what is the evidence showing that front-of-package
labeling has positive effects on health? Concerning the first
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question, some countries have requested further justification
from other members regarding the maximum thresholds es-
tablished in nutrient profiles on food labels, as well as for the
selection of food products or categories. For example, the us
noted that it did not have a clear understanding of the criteria
that Thailand used in its food labeling measure (wto Committee
on Technical Barriers to Trade 2007). Similarly, the European
Union questioned Chile’s food labeling rules and expressed
the following concerns: “(i) the lack of scientific basis for the
definition of the maximum levels for the concerned nutrients;
(ii) the absence of international guidelines backing up the re-
quirements in the measure; and (iii) doubts as to whether this
measure was proportional and effective” (wto Committee on
Technical Barriers to Trade 2015). With regard to the second
question, Switzerland, for example, asked Mexican authorities
to provide the risk assessment and scientific and technical
evidence supporting the nutrient profile model underpinning
Mexico’s food warning labels, as well as evidence showing how
the measure contributed toward the stated legitimate objective
(Swiss Confederation 2019).

To respond to the first question, countries implementing
front-of-package labeling measures have used internationally
recognized thresholds that are based on standards issued by
relevant specialized bodies, such as the World Health Organiza-
tion (wHO) and paHO. These entities compile the best available
evidence and issue recommendations to help states ensure that
their public policies reflect best practices in public health. While
the recommendations issued by international organizations
such as WHO or PAHO are not considered international standards
from the perspective of the TBT Agreement (as we will see in
the next section), it is clear that they are legitimate sources for
justifying public health policies.

Regarding the second question—as Chile, Uruguay, and
other countries have done—it is important to collect scientific
evidence demonstrating the effectiveness of front-of-package
labeling and to concretely identify how such a measure will
achieve the legitimate objective pursued (wro Committee
on Technical Barriers to Trade 2019a; Subsecretaria de Salud
Ptblica 2015; Ministerio de Salud Ptblica 2018). In particular,



it is important to ensure that clear and measurable objectives
are established and defined in relation to how the measure
will tackle the specific health problem, always supported by
evidence. For example, the objective might be to provide easy-
to-understand information that helps consumers make healthier
food choices. Here, a country could cite evidence showing that
labeling helps consumers make better food choices, which in
turn helps reduce the intake of sugar, sodium, and fat—all
of which are linked to obesity and chronic Ncps. Evidence
should be presented in support of each aspect of the measure,
including evidence of harm to health, of the particular nutrient
profile being used, and of the reasons why certain thresholds
were chosen.

“Other Less Trade-Restrictive

Alternatives Are Available”

Some countries have claimed that there are potential and rea-
sonable alternative measures that are less trade restrictive and
that would work in service of the same objectives as front-of-
package labeling policies. Many of these suggested alternatives
are voluntary measures, education campaigns, or less effective
mechanisms such as guideline daily amounts. For example, the
European Union argued that Ecuador, in adopting its food label-
ing measure, did not consider “less restrictive alternatives that
encouraged the consumer to read the contents of sugar, fat and
salt on the products in question and make an informed choice”
(wro Committee on Technical Barriers to Trade 2014). In the case
of Mexico’s front-of-package labeling measure—one of the most
robust in the region—Switzerland expressed its concern before
the TBT Committee regarding the need for Mexico to consider
less trade-restrictive measures that contribute equally to the
legitimate objective.

With regard to the need to consider alternative measures,
it is worth taking another look at the case of Australia’s plain
packaging rules for tobacco products. In this case, claimants
offered four alternative measures that they argued would be
less trade restrictive but equally effective in contributing to
Australia’s objective; these alternatives included raising the
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minimum legal purchasing age and increasing tobacco taxes.
Responding to these proposals, the arbitration panel concluded
that “individually, each of the four alternatives proposed by
the complainants would not make a contribution to Australia’s
objective that is equivalent to the contribution made by the
[plain packaging] measures” (wto Panel 2018, para. 7.1721). The
panel stressed that the use of tobacco products should involve
an integrated approach consisting of various measures; plain
packaging is intended not to operate as a stand-alone policy
but to operate together with measures such as graphic health
warnings and restrictions on advertising. It held that one as-
pect of a comprehensive strategy could not be substituted for
another, as this would leave unaddressed the problem that
plain packaging seeks to address, such as the attractiveness of
tobacco packaging (wto Panel 2019, paras. 7.1729, 7.1731).

This underlines the importance of documenting which
alternatives were considered and explaining why a mandatory
front-end labeling regime was chosen (us—Gasoline”) when es-
tablishing a front-of-package food labeling system. For example,
in the us—Clove Cigarettes dispute, even though the decision was
not favorable to the disputed measure, Indonesia did not show
that the us could have adopted other less trade-restrictive mea-
sures. It is thus important for states to explain why alternative
measures that were considered were not adopted, in addition
to providing evidence on why these alternatives do not address
the problem effectively. Lastly, it is critical to show how other
measures, such as education campaigns, are used as comple-
mentary measures, not alternatives.

For example, Switzerland’s concern regarding Mexico’s
labeling measure mentioned Nutri-Score, a voluntary front-
of-package labeling scheme that seeks to provide better

7 In the us—Gasoline dispute, Venezuela and Brazil raised com-
plaints before the wto dispute settlement system alleging that a
Us gasoline measure treated imported gasoline less favorably than
domestic gasoline. They argued that the us could not justify such
discriminatory treatment under wro rules, which allow exceptions
only to protect health and the environment. For more information,
see https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds2_e.
htm.
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information to consumers (Swiss Confederation 2019). It is
worth noting that this scheme is strongly backed by the ultra-
processed food industry because it allows companies to mask
unhealthy ingredients behind healthy ones. In order to assign
a score to a given product, Nutri-Score uses an algorithm that
offsets harmful ingredients with ones that can be beneficial
to health. This can lead to a positive rating for products that
are high in ingredients such as sugar and which are highly
processed and contain additives, generating confusion among
consumers (Justicia Alimentaria 2021). It is thus clear why this
alternative was not adopted.

The Role of International Standards
in International Trade: The Case
of Codex Alimentarius

When there exists a relevant international standard, wro mem-
bers must use it as a basis for their technical regulations unless
this standard would be ineffective or inappropriate for achiev-
ing the stated policy objective (TBT Agreement 1995, art. 2.45).
Provided that a technical regulation is designed in accordance
with relevant international standards, it is rebuttably presumed
not to constitute an “unnecessary obstacle to trade.”
Whenever a member is considering a new regulation that
might affect trade, it must notify the wro if there is no relevant
international standard that can be drawn on or if its proposed
technical regulation deviates from a relevant international stan-
dard, so that other members may raise any concerns before the
policy is adopted. In an effort to ensure transparency, the TBT
Agreement recommends that the member notify the wro at least
sixty days prior to adopting a regulation in order to give other

8 “Where technical regulations are required and relevant inter-
national standards exist or their completion is imminent, Members
shall use them, or the relevant parts of them, as a basis for their
technical regulations except when such international standards
or relevant parts would be an ineffective or inappropriate means
for the fulfilment of the legitimate objectives pursued, for instance
because of fundamental climatic or geographical factors or funda-
mental technological problems” (TBT Agreement 1995, art. 2.4).
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members time to provide comments on the proposed measure.
This sixty-day period may be shortened in cases where a country
is facing an urgent safety, health, or environmental problem. By
way of example, Chile provided an ample consultation period
for national and international comments prior to adopting its
policy on front-of-package warning labels’ (Subsecretaria de
Salud Publica 2015).

One argument that is often made with regard to compliance
with international standards is that front-of-package labeling
policies do not comply with the Codex Alimentarius. The Codex
Alimentarius is a collection of food-related standards, guide-
lines, and codes of practice that are voluntary and nonbinding on
states. Codex has a dual role: to protect the health of consumers
and to ensure fair practices in the food trade. Codex standards
serve as international reference standards that, for example, are
meant to be used a guide or basis for agreements signed under
the framework of the wto. Codex guidelines are thus mentioned
in various trade agreements, such as the Agreement on the Ap-
plication of Sanitary and Phytosanitary Measures.

The Codex Alimentarius Commission is the relevant deci-
sion-making body; it meets once a year and is a subsidiary body
of the FA0 and wHo (Codex Alimentarius n.d.-a). It also convenes
working groups and committees, such as the Committee on
Food Labelling, that operate throughout the year. Currently,
the commission has 189 members, each of which may include
nongovernmental participants in their delegations who serve
as observers. According to a peer-reviewed article published
in 2020, as of the year prior there were 225 Codex observers,
including (i) various intergovernmental organizations (such
as WHO), with 72 observers, and (ii) nongovernmental interna-
tional organizations, including 140 from the private sector and
13 from civil society (Thow et al. 2020). This underscores the
significant role that industry representatives play before the

9  “The textin question was available for public consultation for
more than 60 days between August 19 and October 23, 2014, and
approximately 350 comments were received from citizens, national
and international institutions, academics, unions, the national
consumer association, and the food industry” (Subsecretaria de
Salud Publica, 2015).



Codex Alimentarius Commission compared to representatives
working in public health.

Although Codex standards are not binding, they can hin-
der countries’ regulatory efforts. By bestowing a presumption
of legality on measures based on Codex Alimentarius, Codex
Alimentarius provides a channel for industry to challenge
domestic regulatory measures. For example, some countries
have argued that front-of-package warning labels arouse fear
among consumers, a practice prohibited by Codex. In this re-
gard, Guatemala asked Chile to explain how its front-of-package
labeling measure “reflected the norms established in the Codex
Alimentarius for food labelling” (wto Committee on Technical
Barriers to Trade 2015).

In general, arguments about how Codex Alimentarius and
how these standards should influence countries’ policymaking
processes have not been consistent, though it is generally ac-
cepted that countries should justify any measure that departs
from Codex standards. Switzerland, for example, asked the
Mexican government to clarify how its front-of-package labeling
measure was compatible with Codex guidelines and requested
more information about Mexico’s rationale for choosing a label
with a negative warning—mnamely, one with the word exceso
(“excess”)—to inform consumers (Swiss Confederation 2019).

Codex standards include guidelines on nutrition labeling
that address the compositional requirements of foods so that
they are nutritionally safe, nutrient claims on food labels, and
how such claims should be displayed, among other things (Co-
dex Alimentarius n.d.-b). In addition, at the end of 2021, after
several years of work, the Codex Alimentarius Commission
published its first set of guidelines on front-of-package labeling.
These guidelines recognize front-of-package nutrition labeling
as a form of supplementary information that presents simplified
nutrition information on the front of pre-packaged foods. They
also emphasize that such labeling is a tool for helping consum-
ers make decisions. Lastly, they outline key principles, such as
the following: front-of-package nutrition labeling can include
symbols, graphics, text, or a combination thereof; such label-
ing can be voluntary or mandatory, depending on a country’s
national legislation; where multiple systems for front-of-package
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nutrition labeling coexist, they should be complementary and
not contradictory to one another; such labeling should align
with evidence-based national or regional dietary guidance;
and the process of adopting front-of-package nutrition labeling
should be led by the government and with the participation of
all interested parties (Codex Alimentarius Commission 2021).
As might be expected, these guidelines from the Codex
Alimentarius Commission do not provide detailed information
about specific front-end labeling systems but rather outline the
general principles to be followed and encourage the adoption
of this evidence-based measure. Even if such detailed guidance
is provided in the future, compliance will not be mandatory
under trade law if there is a sound reason not to comply. In this
regard, if the guidelines are not followed, this decision should
be clearly justified and backed by scientific evidence. It is also
important to keep in mind that food warning labels provide
information based on evidence that allows consumers to make
healthier choices; they are not intended to arouse fear.

Conclusion

In today’s global context, it is clear that front-of-package food
labeling regulations can have implications for international
trade. At the same time—and in light of what was discussed
in the introduction—it is clear that diet-related public health
problems require urgent action by states. The track records
of countries that have already moved forward with front-of-
package labeling policies show that other states have raised
concerns within the framework of the TBT Committee. All of
these concerns have been adequately addressed by the countries
in question, and in no case did they lead to formal complaints
brought before the wto.

Our analysis of TBT Committee discussions on specific
front-of-package labeling measures, as well as discussions on
this issue generally, shows that health-related obesity and over-
weight prevention is a legitimate objective. Moreover, it shows
that there is scientific evidence to support front-of-package
labeling measures; indeed, the evidence continues to grow as
countries continue to adopt such policies. Finally, our analysis



allows us to confirm that other less trade-restrictive measures
can be used as complementary measures to front-of-package
labeling but are highly unlikely on their own to make the same
contribution to public health protection as labeling measures.

At the same time, a review of the arguments concerning
supposed violations of Codex Alimentarius and concerning the
role of international standards shows that the recent guidelines
proposed by the Codex Alimentarius Commission contain only
provisions of a general nature and do not impede states from
pursuing such policies. Keeping in mind that Codex standards
are not binding, it is important to highlight the need to draw on
technical recommendations from international organizations
with expertise in public health, such as wao and paHo.

The discussions on front-of-package labeling underway in
several countries, as well as initiatives to formally adopt the
Codex Alimentarius Commission’s proposed recommendations,
suggest that this issue will continue to be a relevant item on the
TBT Committee’s agenda. Moreover, the compilation of scientific
evidence in countries that have already implemented front-of-
package labeling policies will potentially have an impact on
the way that such measures are rolled out by other countries
in the future.

As aresult, it is critical to continue exploring, documenting,
and analyzing events taking place within the TBT Committee
related to emerging front-of-package labeling policies in Latin
America. In particular, it is important to analyze the discussions
and arguments that have surfaced around the nutrition warn-
ing label measure approved by Colombia in June 2021, as well
as any future discussions that might take place with regard to
Argentina’s proposed front-of-package labeling policy.
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Introduction

Chronic noncommunicable diseases (NCDs) are responsible for
71% of deaths worldwide, with most of these deaths occurring
in low- and middle-income countries (World Health Organiza-
tion 2021). Modifiable behavioral risk factors for Ncps include,
among other things, the consumption of ultra-processed food
and drinks, which are high in sugars, fats, and sodium (Pan
American Health Organization 2015). These products also con-
tain additives and ingredients that can be harmful to health
and, according to recent evidence, might be addictive (Global
Food Research Program 2021).

The availability, accessibility, and indiscriminate market-
ing of these products have fostered obesogenic environments
in which the excessive intake of nutrients of concern leads to
malnutrition (Pan American Health Organization 2015). In
particular, obesity and overweight have made Latin America
home to one of the world’s highest burdens of malnutrition.
According to data published by the Pan American Health Or-
ganization, 62.5% of adults in Latin America are overweight
or obese, representing the highest prevalence of all the World
Health Organization regions (Pan American Health Organiza-
tion n.d.-b).

The countries of the Southern Common Market (commonly
known by its Spanish abbreviation, Mercosur) are no strangers
to this problem. According to data from 2016, the prevalence
of obesity and overweight among adults in Argentina, Brazil,
Paraguay, and Uruguay was 62.75%, 56.5%, 53.5%, and 62.85%,
respectively. It is alarming, then, that an overview of just

four countries in the region reveals that more than half of the
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population is at risk of developing cardiovascular diseases,
diabetes, and some types of cancer (Pan American Health
Organization 2019).

During the covip-19 global health crisis, people with co-
morbidities such as chronic NcDs related to unhealthy dietary
patterns were disproportionately affected by the sars-CoV-2
virus, as demonstrated by higher rates of mortality and hospi-
talization (Katzmarzyk et al. 2020; Popkin et al. 2020). Against
this backdrop, the need for robust regulatory frameworks that
are based on the best available evidence for addressing chronic
Ncps—and that are generated in settings free from conflicts
of interest—has become more urgent than ever. That said, this
urgent need for better regulatory frameworks was evident even
before the pandemic burst onto the global scene.

In recent years, the Pan American Health Organization
(panO), World Health Organization (WHo), United Nations Spe-
cial Rapporteurs, academics, and civil society have been calling
on states to adopt public health policies that promote healthy
food environments (Office of the United Nations High Com-
missioner for Human Rights 2020). Among the measures that
these actors have recommended are front-of-package warning
labeling aimed at informing consumers in a clear and concise
manner about the nutritional quality of packaged foods. It
is worth mentioning that the effectiveness of such measures
depends on a variety of factors, including the design of the
warning labels, an adequate nutrient profile model, supporting
technical evidence, and complementary policies.

Front-of-package nutrition labeling seeks to inform consum-
ers about products that contain excess amounts of nutrients of
concern, specifically by means of a warning label that advises
consumers when a product is high in sugars, fats, or salt, among
other ingredients. In this regard, PAHO has designed a nutrient
profile model that establishes cutoff points for countries to keep
in mind in order to adequately protect the right to health, ac-
cording to their specific contexts, food environments, and level
of food processing (Pan American Health Organization 2016).

In Latin America, the front-of-package labeling system has
already begun to take root. Chile was a pioneer in adopting a
set of measures aimed at addressing obesity and overweight,



including front-of-package labeling (Food and Agriculture
Organization and Pan American Health Organization 2017).
Peru followed Chile’s model, and Mexico took a step forward
by adopting a front-of-package labeling policy that also warns
consumers when a product contains caffeine or zero-calorie
sweeteners (Alianza por la Salud Alimentaria 2020). However,
while Argentina, Brazil, and Uruguay have adopted front-of-
package nutrition labeling policies—some of which have yet
to begin implementation—Mercosur countries have been ham-
pered in their efforts to develop similar policies because of legal
and economic arguments claiming that such measures should
be done through a process of harmonization that prevents them
from erecting barriers to trade (Decreto 272 de 2018; Ley 27642
de 2021; Resolugdo da Diretoria Colegiada 429 de 2020).

This chapter explores the legal basis for these claims, posit-
ing that Mercosur rules do not actually prevent countries from
exercising their sovereignty by adopting domestic regulatory
frameworks—such as front-of-package labeling measures—
aimed at protecting their populations” health. We begin by look-
ing at Mercosur resolutions related to the issue of food labeling.
Then we briefly explore how the food industry utilizes trade
forums to hinder the adoption of domestic public policies and
analyze the arguments that have been raised against the adop-
tion of front-of-package labeling policies in Mercosur countries.
Lastly, we present cases that illustrate how individual countries
are in fact empowered to adopt front-of-package nutrition label-
ing measures. We conclude by noting that the harmonization
arguments put forth in Mercosur settings function more as a
corporate delay tactic than a reflection of a genuine regional
legal obligation.

The Regulation of Food Labeling in Mercosur

Understanding how Mercosur’s standard-setting process works
is critical to understanding the alleged violation of the trade
bloc’s rules when a country decides to implement a front-of-
package labeling policy. The Treaty Establishing a Common
Market between the Argentine Republic, the Federal Republic
of Brazil, the Republic of Paraguay and the Eastern Republic of
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Uruguay, known as the Treaty of Asuncién, created the regional
trade bloc of Mercosur. While the treaty was initially signed
by these four states, Bolivia is currently in the process of ac-
cession (Mercosur 2015). Venezuela also became a member but
was suspended indefinitely for failing to uphold democratic
norms (Mercosur 2017).

One of Mercosur’s main objectives (Mercosur n.d.-a), ad-
dressed in article 1 of the Treaty of Asuncién, is for state parties
to “harmonize their legislation in the relevant areas in order
to strengthen the integration process.” However, this commit-
ment now functions as a mechanism for obstructing regulatory
conversations around front-of-package labeling that are taking
place within Mercosur member states.

The Additional Protocol to the Treaty of Asuncién on the
Institutional Structure of Mercosur, better known as the Ouro
Preto Protocol, is the legal instrument that established Merco-
sur’s intergovernmental decision-making bodies. These bodies
are (i) the Council of the Common Market, the highest organ and
the one responsible for political leadership of the integration
process; (ii) the Common Market Group; and (iii) the Mercosur
Trade Commission, which assists the Common Market Group
with issues related to the operation of the customs union and
common trade policies. Moreover, Mercosur has a unicameral
parliament that represents the interests of the citizens of member
states and seeks to incorporate a parliamentary perspective into
the trade bloc. This body, known as Parlasur, issues nonbind-
ing administrative acts of an advisory nature. These acts are
addressed to national legislatures and may take the form of
opinions, bills and draft bills, statements, and reports, among
other things (Mercosur n.d.-b).

The Common Market Group is Mercosur’s executive organ;
its resolutions are binding on member states, and it adopts
decisions by consensus among all countries. This group has
several working subgroups that deal with specific regulatory
issues. Among these is Working Subgroup No. 3, whose aim is
to develop technical regulations that facilitate trade and reduce
technical barriers in order to foster regional integration among
member states. This subgroup has several committees that
carry out specialized tasks; one of these committees is the Food



Committee, which focuses on front-of-package food labeling at
the regional level (Mercosur sGT No. 3 n.d.).

The Common Market Group has issued a set of minimum
standards on food labeling for countries to follow. Minimum
standards represent the basic requirements and conditions that
member states must abide by in the various matters regulated
by the Common Market Group. In this way, they function as a
legal floor—not a limit or ceiling—upon which member states
can add other regulatory standards. In other words, Mercosur
regulations set minimum standards for countries but do not
prevent countries from establishing additional regulations that
are more specific or are complementary.

In 2003, Mercosur approved the Technical Regulation on
the Labeling of Packaged Foods (Resolucién gMmc 26 de 2003).
This regulation outlines minimum mandatory requirements
for the labeling of packaged food products, without prohibiting
countries from adding other requirements that they consider
relevant or necessary to protect their populations. The regula-
tion applies to the labeling of any food that has been packaged
in the absence of the consumer, that is ready for offer to the
consumer, and that is marketed in Mercosur member states,
regardless of its origin. If the particular characteristics of a
food require specific regulation, such regulation shall be ap-
plied in a manner complementary to the technical regulation.
Further, the 2003 regulation establishes technical definitions
for certain terms, such as labeling, package, packaged food,
consumer, and food additive.

The regulation also contains general principles according
to which packaged foods should not be described or presented
with labels that use vocabulary or other elements that “could
present false, incorrect, or insufficient information or could be
misleading, confusing, or deceptive to the consumer” (Reso-
lucién eMmc 26 de 2003) with regard to the true nature of the
product. These principles also establish that packaged foods
may not contain labels that make unproven claims regarding
a product’s effects or properties, or that highlight supposed
therapeutic, medicinal, or health-enhancing properties. In
terms of language, the required information must be written in
the official language of the country of consumption. This last
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point is important, as it is a clear example of how a particular
characteristic can vary from one country to another. Compliance
with these minimum labeling standards should be done with a
consideration of the best interests of consumers and their right
to access information.

The regulation has been modified several times via reso-
lutions issued by the Food Committee of Working Subgroup
No. 3, the body charged with regulating the issue of food
packaging at the regional level (Mercosur sGT No. 3 n.d.). The
purpose of these modifications is to keep the 2003 regulation
up to date with the trade needs of Mercosur. On various occa-
sions, the modifications have taken into account the protection
of consumers’ rights to health and to information, in line with
the Mercosur resolution establishing basic consumer rights
(Resolucién gmc 124 de 1996).

In addition to these adjustments to the regulation, Mercosur
has issued complementary resolutions to be applied by member
states. For example, Resolution 44/2003 makes nutrition label-
ing mandatory and establishes that products must display, at a
minimum, information on energy value, protein, carbohydrates,
total fats, dietary fiber, saturated fats, trans fats, and sodium
(Resolucién emc 44 de 2003). According to this resolution, these
data points inform consumers about the nutritional properties
of products so consumers can make informed decisions. More-
over, another resolution on the nutrition labeling of packaged
foods includes technical provisions and specific definitions on
nutrient declarations, nutrition claims, and requirements for
the presentation of nutrient content, among other provisions
(Resolucién gmc 46 de 2003).

Nonetheless, large ultra-processed food and beverage
corporations and their allies have used trade forums to delay,
hinder, and even block front-of-package labeling initiatives in
the region. Below, we will explore how this process has played
out and will then take a look at the case of Mercosur.



The Ultra-Processed Food and Beverage
Industry’s Use of Economic Forums to
Interfere in Public Policymaking

Ultra-processed food and beverage companies involved in the
global supply chain—whether directly or indirectly—regularly
employ legal threats to object to or delay countries” efforts to
introduce healthy food policies such as front-of-package nutri-
tion labeling (Global Health Advocacy Incubator 2021). Their
arguments are shaped by private and economic interests, and
the regional forums established for facilitating trade have be-
come an ideal setting for such policies to be challenged on the
grounds of noncompliance with international trade obligations
or with commitments to harmonization and standardization.

Directing regulatory efforts toward the modifiable risk
factors for chronic Ncps invariably invites interference in
decision-making settings by the companies that manufacture
these products. Specifically, Mercosur is a setting that is utilized
and led by authorities who, without declaring their conflicts of
interest, often place economic interests above the health of the
population (Torres Cabreros 2021).

The progress being made in front-of-package warning la-
beling in the Americas, together with the numerous obstacles
being faced by countries along the way, has made discussion
of this policy a priority in Mercosur settings. That said, there
is irony in the fact that these discussions on evidence-based
public health policies are taking place in a trade-related setting.

In this regard, it is important to point out that Mercosur
is but one of the political and economic forums being used to
delay or weaken countries’ front-of-package labeling efforts.
For example, within the framework of the World Trade Orga-
nization, states have voiced their opposition to such policies.
There, the Codex Alimentarius standards—which, like Mer-
cosur, currently do not address the specific issue of front-of-
package labeling—have been cited as a supposed legal barrier
to countries seeking to protect and promote the health of their
inhabitants. It is also worth noting that the development of Co-
dex standards is “based on and informed by the experiences of

countries and regions” and seeks to gather “country experiences
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in implementing policies to inform the development of relevant
Codex texts” (Pan American Health Organization n.d.-a). To
deepen our understanding of these arguments, below we ex-
plore the challenges that have emerged within Mercosur with
regard to countries’ efforts to adopt front-of-package nutrition
labeling policies.

Mercosur as a Tool for Thwarting Front-
of-Package Nutrition Labeling Policies

Mercosur’s currently regulatory framework on food labeling
does not contain any rules on front-of-package labeling. There
is no provision preventing member states from moving freely
toward the adoption of front-of-package labeling measures. As
we will show later, Mercosur establishes minimum require-
ments on food labeling generally, and each country is free to
expand its levels of protection, particularly when the objective
is to safeguard health.

The Mercosur Agreement on Good Regulatory Practices and
Regulatory Coherence (Mercosur Council of the Common Mar-
ket 2018) establishes that while states must commit to promoting
regulatory practices that facilitate trade, this does not prevent
them from adopting regulatory measures aimed at meeting
their international commitments, “with a view to achieving
legitimate public policy objectives.” Moreover, states reserve
the right to modify and broaden their regulatory frameworks
“with the objective of making their regulatory regime more
effective” (ibid.). Regulatory harmonization for trade purposes,
then, does not prohibit countries from adopting public policies
that promote legitimate health objectives while also enabling
compliance with their international human rights obligations.

A Mercosur member’s adoption of a front-of-package food
labeling policy does not violate the principle of harmonization,
as this principle is fulfilled by complying with all of the label-
ing requirements established in current Mercosur regulations,
which only set minimum standards for nutritional information
on the back of packaging. Legislative harmonization is not
affected by measures that do not contradict the resolutions
currently in force.



Beyond the fact that there is no common standard in Mer-
cosur that prevents countries from advancing on the domestic
policy front, it is worth making some observations with regard
to an eventual harmonizing standard. To start, any attempt
to move toward a harmonizing standard within Mercosur
should be done in a participatory and transparent manner that
identifies and mitigates potential conflicts of interest. Front-of-
package warning labels are a public health measure, meaning
that their main considerations should occur in a public health
setting. Mercosur—including its various organs and mecha-
nisms for debate and decision-making—is focused more on
trade than on issues of consumer protection, the environment,
or health, among other things. For this reason, any discussions
on front-of-package labeling should ensure that member states’
representatives come from Ministries of Health, even while
acknowledging that it is important to consider trade perspec-
tives regarding such measures. Given the current dynamics
in Mercosur, there is little likelihood that an eventual harmo-
nization process will ensure the participation of public health
authorities and experts or that it will guarantee a transparent
discussion or the identification and prevention of conflicts of
interest. For this reason, civil society organizations and public
health authorities have been pushing strongly for the advance-
ment of such measures at the domestic level.

Despite the absence of a Mercosur regulation on front-of-
package labeling—and even knowing that such labeling mea-
sures are urgent for the protection of people’s rights to health
and to food—critics have argued against front-of-package
labeling initiatives in Mercosur member states on the grounds
that such policies would violate Mercosur rules. Whenever a
particular country has communicated its intention to adopt a
front-of-package nutrition labeling policy, arguments against
such regulations—both at the domestic and the bloc level—have
been raised.

These arguments basically claim that Mercosur members
are prevented from advancing regulatory schemes at the do-
mestic level in the absence of a Mercosur resolution establish-
ing a common standard. But even if such a resolution did exist,
it would only set minimum standards upon which countries

[
-

Economic Forums as a Setting for Obstructing the Adoption of Front-of-Package Food Labeling Measures



o0
N

Law, Trade, and Nutrition Labeling

could then build their own protective standards. Opponents
have also argued that a country’s decision to move forward
unilaterally with a measure would end up generating more
costs for the industry in that country, since domestic compa-
nies would eventually have to change their labeling to comply
with a harmonized measure within the trade bloc. Importantly,
this argument is not comparable to the argument regarding
technical barriers to trade that floats around World Trade Or-
ganization settings, although the two do have some points of
contact. Fundamentally, in both cases there is a concern about
the impact on trade, whether at the global or regional level.
However, the argument in the Mercosur case focuses on the
idea that harmonization impedes progress at the domestic
level while failing to consider the effects of inaction or to look
at the domestic measures on a case-by-case basis. Meanwhile,
the discussion on possible technical barriers to trade allows
for an analysis of each concrete measure, including a look at
its effectiveness in meeting a non-trade objective (in this case,
the protection of the rights to health and food) and evaluating
whether alternative measures that are less trade restrictive
could achieve the same aim.

In Uruguay, where a front-of-package labeling policy was
recently adopted, the domestic process was severely delayed and
weakened by arguments about Uruguay’s supposed regional
commitments (Ares et al. 2020). In fact, one of the country’s
decisions to postpone the labeling policy’s entry into force
specifically mentions the need to evaluate possible impacts on
Uruguay’s regional commitments. Article 2 of Decree 91/20 calls
for the creation of “a multidisciplinary working commission
to evaluate food labeling, assessing harmonization within the
framework of Mercosur regulations.”

In Brazil, the food industry’s interference at the domestic
level resulted in a front-of-package labeling policy whose nutri-
ent profile model is weak in terms of its ability to help prevent
chronic Ncps (Peres 2021). In this case, during meetings of the
Working Subgroup No. 3, Argentina and Paraguay voiced their
concerns over Brazil’s efforts to regulate on this issue, claiming
that such a policy could cause problems for eventual Mercosur
negotiations on front-of-package nutrition labeling. In 2018 and



2019, the Brazilian Health Regulatory Agency (known as Anvisa)
initiated the regulatory and consultative process for front-of-
package labeling. In late 2020, it approved a front-of-package
labeling measure for products high in nutrients of concern,
with cutoff points above those recommended by paHO’s Nutri-
ent Profile Model. It also established a very lax implementation
schedule, giving, for example, producers of nonalcoholic drinks
in returnable containers fifty months before they needed to
comply with the measure (Resolu¢do da Diretoria Colegiada
429 de 2020).

In Paraguay, various front-of-package labeling initiatives
have been proposed before Congress without much success,
which is perhaps why the Mercosur argument has not been
used in that country (Ministerio de Salud Ptublica y Bienestar
Social 2019). In Argentina, on the other hand, the legislature
passed a robust front-of-package labeling law in September
2021 outlining a set of measures, based on PAHO guidance, to
promote health and healthy eating (Ley 27642 de 2021). Imple-
menting regulations were issued in March 2022, but prior to
this legislation there were several front-of-package labeling
proposals presented through different channels; the executive
branch had presented proposals in Mercosur and the National
Food Commission (Fundacién InterAmericana del Corazén
2021). As soon as Argentina’s Senate approved a healthy eating
bill in October 2020, which was then sent to the Chamber of
Deputies, lobbying against the measure emerged. “Mercosur
harmonization” was among the arguments raised by those who
sought to position business interests over the health of millions
of people (Cantando 2021; Letra P 2021; Torres Cabreros 2021).

Discussions of Front-of-Package
Labeling in Mercosur

The issue of front-of-package labeling has been discussed in
Mercosur in recent years, without seeing any real progress.
In June 2018, at a meeting of health ministers from Mercosur
countries held in Paraguay, ministers signed a declaration in-
dicating their agreement on criteria for front-of-package food
labeling, the strengthening of national regulatory authorities,
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and universal health coverage, among other things (Ministerio
de Salud Publica y Bienestar Social 2018). In doing so, they ex-
pressed their intention to work on these issues through technical
cooperation with PAHO and wHO, demonstrating the standing
that these two health organizations hold within Mercosur.
PAHO and wHO also provided support to intergovernmental
commissions on nutrition (the Intersectoral Food and Nutrition
Security Commission) in order to promote the development of
agreements on front-of-package labeling measures that warn
consumers about high levels of sugars, fats, and salt.

In November of that same year, Working Subgroup No. 3
held a meeting—which included the participation of delega-
tions from Argentina, Brazil, Paraguay, and Uruguay—whose
final document identified the need for a Mercosur technical
regulation on front-of-package food labeling (Mercosur sGT No.
32019). According to this document, the countries highlighted
the importance of taking international guidance into account
and ensuring that such a regulation is not restricted to a spe-
cific labeling model. In subsequent Working Subgroup No. 3
meetings, the national coordinators of the subgroup agreed to
begin working on front-of-package nutrition labeling and held
discussions on the experiences of Brazil and Uruguay in this
regard. Meetings were also held to allow countries to share their
experiences and analyze challenges in the implementation of
front-of-package labeling in the region, emphasizing the seri-
ousness of the epidemiological problems of obesity, overweight,
and related chronic diseases (Reptblica de Argentina 2019;
Consenso Salud 2019). Conversations around harmonization
continued to take place in 2020 and 2021, but with little suc-
cess. As of April 2022, no real progress had been made with
regard to a front-of-package labeling regulation in Mercosur
(Mercosur sGT No. 3 2021).

With regard to Parlasur, recent years have witnessed a num-
ber of developments (Parlasur 2018, 2019). To start, Argentina
and Paraguay used this parliamentary setting to voice concerns
about Uruguay’s labeling measure. Moreover, Parlasur held a
series of meetings in 2019 on front-of-package food labeling,
some of which involved the participation of pAHO (Pan Ameri-
can Health Organization n.d.-c). At the end of 2019, a draft bill



proposing harmonized front-of-package nutrition labeling was
presented before Parlasur (n.d.). Although draft bills are pro-
posals whose aim is to harmonize member states’ legislation,
and they are eventually brought before national legislatures for
consideration, they open up a space for debate and discussion
around how to move toward harmonizing guidelines that are
binding on member states (Mercosur n.d.-b).

The guiding principles of this draft bill are human rights,
food sovereignty, and access to healthy food and adequate nu-
trition information. Among the bill’s objectives are to protect
children and adolescents and to prevent the consumption of
food that may be harmful. It includes provisions on food in
schools and on food marketing and places a strong emphasis
on following the nutrient thresholds recommended by raHO
and wHo. However, as of April 2022, no concrete progress on
its adoption had been made.

Mercosur Countries Have Adopted
Various Labeling Measures That Are
Not Harmonized within the Bloc

Mercosur countries have adopted a range of labeling systems for
other food-related matters that are justified on health grounds.
Although these systems differ from country to country and are
not harmonized within the trade bloc, they have not generated
claims of possible violations of countries’ legal commitments.
Below, we look at three types of such food labeling measures.
Our analysis shows that as long as a country complies with the
minimum requirements established at the regional level and
justifies the need for more protective rules, it can unilaterally
implement measures at the domestic level.

In 2015, Brazil approved Resolution 26/15 regulating al-
lergen labeling, as a complementary measure to the Technical
Regulation on the Labeling of Packaged Foods, contained in
Resolution 259/2002 (Resolugdo da Diretoria Colegiada 26 de
2015; Resolugdo da Diretoria Colegiada 259 de 2002). Resolu-
tion 26/15 requires the labeling of products that may cause
food allergies, in addition to compliance with the general rules
on product labeling. The resolution, which was the result of a
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deeply collaborative process between Anvisa and civil society
(P6e no Rétulo n.d.), seeks to contribute to fulfilling consumers’
right to adequate information, since being aware of the poten-
tially adverse health effects of a product is an essential right
of the entire Brazilian population enshrined in the Consumer
Protection Code (Lei No. 8078 de 1990).

This allergen labeling regulation was the subject of contro-
versy and resistance by the food industry. It was even the target
of an unsuccessful lawsuit in which the Brazilian Association of
Small and Medium-Sized Dairy Cooperatives and Companies
argued that the Anvisa resolution caused confusion among
consumers and could affect their health. The association also
argued that the regulation was harmful to the Brazilian market
and violated Mercosur rules. The presiding judge held that
consumers—as a vulnerable group within society—had a right
to be informed and that domestic and foreign companies alike
are obligated to inform consumers of the potential risks that a
product might cause to their health and safety (Cury Chaddad
and Mainier Hack 2016).

The Anvisa resolution on allergens is currently in force.
While there is no harmonizing standard in Mercosur on this
type of labeling, Brazil was able to unilaterally and indepen-
dently advance a policy on this issue. It did so in a compelling
manner, protecting its population from the potential health risks
posed by certain food components. To date, this regulation on
the labeling of products with allergens has characteristics that
have not been replicated in other Mercosur countries.

Gluten labeling is another kind of labeling that has been
unilaterally regulated by various Mercosur countries without
it being considered a trade barrier that undermines harmoniza-
tion within the bloc. Brazil adopted Law 10674 in 2003 requiring
packaged foods to contain either the phrase “contains gluten”
or “does not contain gluten,” whichever the case may be (Lei
No. 10674 de 2003). Meanwhile, Argentinean law requires that
packaged foods that are free of wheat, oats, barley, and rye
include a label indicating as much. This law was introduced
through a reform to the Argentine Food Code by way of Joint
Resolutions 201/2011 and 649/2011 (Resolucién Conjunta 10-E
de 2017).



In 2006, Paraguay adopted Law 3109 requiring the use of
the international symbol for gluten-free products, which must
be printed clearly and legibly on products that do not contain
wheat, oats, barley, or rye (Ley 3109 de 2006). Later, the country
adopted Law 6072 in order to ensure that consumers have access
to clear, simple, and truthful information about the nutritional
content of foods; this law states that products without gluten
must also include one of the following statements: “without
gluten,” “does not contain gluten,” or “without Tacc*” (Ley 6072
de 2018). Similarly, Uruguay, through Law 16096, has adopted
the voluntary use of the international symbol for gluten-free
foods (“Edil propone que etiquetado para celiacos sea obliga-
torio” 2015; Ley 16096 de 1989). This array of regulations at the
domestic level clearly illustrates, once again, how individual
countries have the power to regulate health-related mattersin a
variety of ways that go beyond mere compliance with minimum
requirements established at the regional level and that take into
account the country’s unique realities and needs.

As a final example, Brazil and Uruguay both regulate the
labeling of foods that contain genetically modified ingredients,
regardless of the fact that regulation on this issue has not been
harmonized in Mercosur. Each of these countries requires the
use of a logo indicating the presence of transgenics in food
products, without this representing a barrier to trade (Lei No.
11105 de 2005; Portaria 2658 de 2003; Resolucién 722 de 2018).
There are no similar rules in Argentina or Paraguay.

The above examples are meant not as an exhaustive list but
rather as an illustration of how various areas of food labeling
regulation differ across Mercosur countries. The aim is also to
show how, in practice, there is a tolerance for such differences.
One of the overall objectives of the Mercosur Agreement on
Good Regulatory Practices and Regulatory Coherence is to in-
centivize state parties to adopt “regulatory coherence measures
to promote good regulatory practices” (Mercosur Council of
the Common Market 2018). These good practices are defined
as guidelines and recommendations that are internationally

4 TACC stands for trigo (wheat), avena (oats), cebada (barley), and
centeno (rye).
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recognized or that are based on the guidance of international
standardizing bodies. Regardless, this incentivization does
not hinder states’ right to adopt measures that they deem ap-
propriate for achieving legitimate public policy objectives. This
regulatory heterogeneity across Mercosur members is justified
on the basis of the protection of health and consumers’ access to
information. Moreover, it does not mean that states will fail to
comply with Mercosur resolutions; it simply means that states
will comply with the resolutions while also reserving the right
to adopt better standards on the basis of legitimate reasons and
objectives, such as the protection of health and adequate food.

Conclusion

Mercosur’s regulatory framework on food labeling represents
a set of minimum standards that countries can use as a basis
to seek greater protection of the rights of their populations, as
guarantors of the right to health enshrined in their constitutions
and international human rights treaties. While one of Merco-
sur’s main objectives is to harmonize member states” laws in
relevant areas in order to strengthen regional integration, this
does not operate as a legal barrier against a country’s decision
to adopt and implement innovative policies aimed at providing
a more robust protective framework for its population. Indeed,
a country’s progress in terms of adopting such policies works
to the benefit of the regional trading bloc because it allows for
the possibility of learning from national experiences and using
this learning to improve measures at the regional level.

In the case of food labeling, Mercosur’s Technical Regula-
tion on the Labeling of Packaged Foods contains the minimum
mandatory standards for food labeling. Mercosur does not
have specific rules on front-of-package nutrition labeling for
food products, despite some efforts in this area, and it does not
prevent countries from moving forward on this issue.

Indeed, in recent years, Mercosur countries have begun to
make progress in the adoption and implementation of front-
of-package food labeling measures at the domestic level as a
response to diet-related public health concerns. Uruguay ap-
proved a front-of-package warning labeling system in 2018,



with subsequent modifications. Brazil completed its regula-
tory process with its health regulatory agency in 2020, and the
measure is now in the process of implementation. Argentina
approved a law in September 2020, and implementing regula-
tions were issued in March 2022, with a calendar for gradual
rollout. Lastly, efforts are underway in Paraguay to adopt front-
of-package labeling rules.

Harmonization and standardization within Mercosur has
served as an argument to inhibit the adoption of these national-
level measures. In each country, regional harmonization has
been used as a legal barrier to delay the advancement of national
regulatory processes. According to this argument, Mercosur
members may not move forward at the domestic level until a
resolution has been issued by the trading bloc, and taking uni-
lateral action has the effect of generating additional costs for the
food industry due to labeling changes. However, in light of the
information presented in this chapter, it is clear that Mercosur
countries may adopt the measures that they deem appropriate
for achieving legitimate public policy objectives, such as the
protection of the rights to health and to adequate food.

Other regulatory experiences of Mercosur members show
that the adoption of labeling policies does not violate Mercosur’s
harmonization rules. Brazil’s adoption of regulations on allergen
labeling and the presence of transgenics is an example of this.
By the same token, the different labeling rules for gluten that
were adopted by Argentina and Brazil demonstrate that states
can comply with the minimum standards while also adopting
specific complementary regulations.

Although the standardization of countries’ regulations
seems a desirable aim, this does not prevent a country from act-
ing within its power to adopt and implement innovative health
policies that seek to provide a stronger protective framework
to its population. Here it is important to highlight countries’
practice as a useful element for interpreting their obligations
at the regional level in the manner suggested in this chapter.

Lastly, it is important to pay attention to the food indus-
try’s continued efforts to utilize Mercosur-related arguments
to thwart the adoption of front-of-package food labeling and
other policies that seek to protect the right to adequate food.
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It will be critical to keep a close eye on future discussions that
take place not only in the context of Mercosur but also in other
trade settings, such as the Codex Alimentarius Commission
and the World Trade Organization’s Committee on Technical
Barriers to Trade, as this will help refute the arguments that
are presented with the sole aim of preventing the adoption of
these measures. In addition, it will be important to analyze
what happens regarding the adoption of a regulation on front-
of-package food labeling within Mercosur’s Working Subgroup
No. 3. It will be interesting to analyze how these discussions
take shape, with the hope that there will be more space for
participation by civil society and the public health sector in a
process that is transparent and free from conflicts of interest.
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The Relevance of NGO
Participation in the World
Trade Organization
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Introduction

The participation of civil society organizations—such as non-
governmental organizations (NGos), industry associations,
activist organizations, trade unions, and even academic sec-
tors—has had a notable influence on international law. Indeed,
their participation has been decisive both in the negotiation of
treaties, rules, and standards and in the monitoring of states’
compliance with international instruments. But the relevance
of civil society interventions in the international legal sphere
is routinely questioned from the perspective of traditional le-
gal practice, according to which states are the only legitimate
subjects of international law.

1 Law degree from the University of the Andes (Colombia).

2 Law degree from the Andrés Bello Catholic University (Ven-
ezuela) and a master’s degree in human rights from Friedrich-
Alexander-Universitdt Erlangen-Niirnberg (Germany).



Particularly in the case of the World Trade Organization
(wTto), civil society participation has been a recurring topic of
discussion that has yet to be settled. Since its inception, the wto
has suffered a legitimacy crisis (Scholte 2011), as demonstrated
most clearly in 1999 during the protests against the Ministerial
Conference in Seattle.® But even today, NGos do not really hold
a seat at the wro discussion table or have clear guidelines for
participation. This is especially evident with regard to current
debates taking place within the wto, such as those on the adop-
tion of warning labels for food products high in sodium, fats,
and sugars. Despite the fact that such labeling measures are
aimed directly at protecting the lives and health of populations,
NGos—key actors from these populations—lack a designated
space for contributing to the discussion of such measures.

This chapter seeks to explore the mechanisms through
which NGos are able to present their positions on issues being
discussed at the wro and to show why these mechanisms are
insufficient. To this end, we discuss the filing of amicus curiae
briefs by NGos in disputes before the wro Dispute Settlement
Body, the participation of NGOs in symposia and academic
events, and the possibility of NGos submitting requests to

3 The Ministerial Conference in Seattle, held in late 1999, was
the third meeting of the wro’s highest decision-making body. This
conference was marked by major disagreements among member
states, who were unable to reach a consensus to launch a new
round of multilateral trade negotiations known as the “Millennium
Round.” These tensions were heightened by massive social protests
surrounding the negotiations that decried the wro’s democratic
deficit and accused the organization of promoting trade policies
that were harmful to the environment and workers’ rights.
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member states’ enquiry points. We also outline a possible
mechanism for ensuring NGos’ effective participation in the
process of member states’ notification of measures. Specifically,
we discuss the case of the notification of measures under the
framework of the Agreement on Technical Barriers to Trade
(TBT Agreement) and the possibilities for discussion between
civil society organizations and states within the Committee on
Technical Barriers to Trade (TBT Committee).

Before commencing, it is important to explain what we mean
by NGO, as the definition of this term has been debated for a long
time without reaching a peaceful consensus. In this chapter, we
define an NGo as a nonprofit organization that is independent
of the state and international governmental organizations. In
addition, we consider an NGo to be formally organized and to
normally, but not necessarily, have legal status according to
applicable national laws (Giorgi 2019).

It is worth pointing out that some industries classify them-
selves as part of civil society, arguing that if NGOs are given
a space to participate, then the economic sector also deserves
representation. In our opinion, one of the core purposes of civil
society organizations is to ensure the protection of fundamental
rights and not the profit of a particular group of people, which
is why we consider NGo participation to be different from that
of industry participation.

Against this backdrop, the chapter addresses several main
themes. First, we analyze the participation of NGos in interna-
tional law and in international economic law. Then, we discuss
existing mechanisms for NGo participation and why they are
insufficient, in order to then present what we consider to be
an ideal space for discussion between NGos and states, within
the framework of the notification and challenging of measures
within the TBT Committee.

A History of (the Absence of) Civil Society
Participation in the World Trade Organization

The wTO’s creation in January 1995 marked one of the most
important reforms to international trade following the Second
World War. With its creation, there was finally a third global



economic organization to complement the World Bank and the
International Monetary Fund, following the failed attempt to
create an International Trade Organization in 1948. The wto
would also be responsible for providing a framework for the
regime that had, until that point, governed international trade:
the General Agreement on Tariffs and Trade (GATT) of 1947
(Steffek and Ehling 2008).

The GATT dealt only with issues concerning tariffs and
quotas, which were decided by a very small group of countries.
From 1947 to 1995, the GATT served as an international agree-
ment and a de facto international organization for trade among
states. However, given its scope and institutional design, the
GATT did not develop specific agreements or protocols for re-
ceiving feedback from nonstate organizations. Thus, both the
disputes resolved under the GaTT and the documents related
to them were generally kept out of the public eye (Steffek and
Ehling 2008).

By 1995, the public’s attention began turning toward the
GATT in light of the debate that the Tuna-Dolphin case* sparked
among environmental organizations (Eckersley 2004), given the
public policy consequences of the panel’s report (even though
the panel report was ultimately not adopted). The case centered
on a dispute between Mexico and the us over a us embargo
against tuna from Mexico for its failure to comply with the
us Marine Mammal Protection Act. According to the panel’s
report, the GaTT did not allow a country to take trade-related
measures to enforce its own domestic legislation in another
country, not even to protect the health of animals or to preserve
the environment.

Thus, since its inception, the wto has had to grapple with
how to involve an increasingly active civil society within its
institutional framework, which was created under the pillar of
consensus among states.’ It is also worth pointing out that the

4 See Dispute Settlement Panel Report on United States Restrictions
on Imports of Tuna (August 16, 1991).

5 Article 1x(1) of the Marrakesh Agreement establishes the follow-
ing with regard to decision-making within the organization: “The
wro shall continue the practice of decision-making by consensus
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WTO’s decision-making process has been routinely criticized for
not being democratic enough and for catering to the interests
of the most powerful states, a fact that has been highlighted by
NGos from around the world (Van den Bossche 2005).

Today, NGOs enjoy a certain level of status as experts in
some of the issues debated in the wto. For example, they are
invited to participate in symposia and to write working papers,
which can help inform discussions taking place among member
states. But their work tends to remain in the academic sphere
and rarely has any interpretive value for wto agreements. It
could thus be said that the door of the wrto is barely ajar for
NGos. Efforts to incorporate mechanisms for NGo participation
have been half-hearted and have not shown a genuine willing-
ness on the part of the wro and its members. To start, article
V¢ of the Marrakesh Agreement—the instrument that created
the wro—allows the General Council to consult and cooperate
with NGos that work on issues related to those addressed by
the wro. While this provision sets the legal basis for upholding
the importance of NGO participation, it leaves it to the organi-
zation’s discretion whether to seek or listen to the opinions of
civil society regarding the issues under discussion. As a result,
civil society participation is merely ancillary.

Second, in 1996 the wto adopted Guidelines for Arrange-
ments on Relations with Non-governmental Organizations
(wto General Council 1996). These guidelines recognize the

followed under GATT 1947(1). Except as otherwise provided, where
a decision cannot be arrived at by consensus, the matter at issue
shall be decided by voting. At meetings of the Ministerial Confer-
ence and the General Council, each Member of the wto shall have
one vote. Where the European Communities exercise their right
to vote, they shall have a number of votes equal to the number of
their member States(2) which are Members of the wro. Decisions
of the Ministerial Conference and the General Council shall be
taken by a majority of the votes cast, unless otherwise provided in
this Agreement or in the relevant Multilateral Trade Agreement.”

6 Article V of the Marrakesh Agreement states: “(1) The Gen-
eral Council shall make appropriate arrangements for effective
cooperation with other intergovernmental organizations that have
responsibilities related to those of the wro. (2) The General Council
may make appropriate arrangements for consultation and coopera-
tion with non-governmental organizations concerned with matters
related to those of the wto.”



importance of having a direct channel of communication
with NGos, noting that they are “a valuable resource [that] can
contribute to the accuracy and richness of the public debate.”
In this regard, the guidelines acknowledge the importance of
finding ways to interact with grassroots organizations, with the
aim of enriching debate on wto-related issues.” However, the
document is not clear about the methodology that should be
used to facilitate such interaction. Further, at the same time, it
highlights the “special character” of the wto by citing its inter-
governmental nature that restricts the rights and obligations of
its members. This acknowledgment confirms the impossibility
of direct participation by NGos.

Lastly, the wro made a decision whose impact is not negli-
gible: the publication and circulation of official wro documents
and meeting minutes (wto General Council 2002). Thanks to
this move, civil society organizations now have unrestricted
access to the work carried out by the wro, even if they may
not have permission to participate in or observe the debates
as they are unfolding. Thus, the wto has granted civil society
organizations, especially NGos, preferential seating to observe,
analyze, and comment on the wto’s work after the fact. But to date,
there is no official mechanism within the wro that establishes
parameters for civil society contributions. Below, we present a
critical analysis of this situation.

Civil Society Participation in International Law

NGO participation in international law has been marked by
controversy over the legitimacy of such participation. This
controversy is the result of a restrictive understanding of this

7 “The Secretariat should play a more active role in its direct
contacts with NGos who, as a valuable resource, can contribute to
the accuracy and richness of the public debate. This interaction with
NGos should be developed through various means such as inter alia
the organization on an ad hoc basis of symposia on specific wro-
related issues, informal arrangements to receive the information
NGOs may wish to make available for consultation by interested
delegations and the continuation of past practice of responding to
requests for general information and briefings about the wro” (wro
General Council 1996).
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area of law, which sees global civil society participation as be-
ing in conflict with the traditional notion whereby states are
the only legitimate participants in this setting. Therefore, for
legal scholars from this traditional line of thought, the pres-
ence of global civil society, especially NGos, does not fit easily
into the state-centric structures and processes of international
law (Pearson 2004), since the scope of civil society presence
and participation is always subject to state control (Henkin
et al. 1993). This creates tension between, on the one hand, the
aspirations of global civil society to participate autonomously
in global governance and, on the other, the formal structures of
international law that privilege a state-centric understanding
(Charnovitz 2006).

It is important to understand the difference between the
notions of “subject” and “actor” in public international law: the
former category, usually assigned to states, has the capacity to
be a rights holder and a duty bearer in a given legal regime,
whether domestic or international; meanwhile, the notion of
actor is related to power and the capacity to influence and is a
concept that allows us to analyze civil society participation in
international contexts (Fernandez Liesa 2018).

The two approaches move in different worlds, but NGos
have been described as the driving force behind the progressive
development of international law, as drivers of international
law, so it is problematic that traditional international law does
not provide a sufficient basis for understanding the emerging
roles and potential of global civil society in the structures and
processes of contemporary international law. By privileging
states, traditional international law downplays the importance of
the presence and participation of “other” relevant actors in the
international arena, such as NGoOs, international organizations,
transnational corporations, and minorities (e.g., Indigenous
peoples’ groups).

Thus, in the current debate, the impact of NGos on the
development of international law is undeniable, as they are
increasingly relevant actors. The sphere of influence of these
organizations can be divided into four types of activities: (i) the
raising of public awareness and the placement of issues on the
international agenda (in environmental matters, for example,



NGO participation has been key, as these organizations have
helped raise awareness of the problem, pushing states to take
a position on these issues); (ii) presence in international legis-
lative processes, including the development and codification
of international law (the role played by NGos in the drafting
of the Convention on the Rights of the Child, for example, has
been documented by several authors as key to the process);
(iii) activities concerning the interpretation and application of
international law (in various regional and international courts,
NGos have participated by offering their interpretations of the
content and scope of the provisions of international treaties); and
(iv) technical expertise on specialized matters (Pearson 2004).

In this regard, some international bodies have tried to set
parameters for NGo participation. For example, the United
Nations has done this through article 71 of its Charter, which
allows NGos to acquire consultative status with the Economic
and Social Council (Ecosoc).® The rules require that NGos be of
recognized standing within their field of competence or of a rep-
resentative character. In addition, they must have an established
headquarters, democratic governance processes, mechanisms
for accountability and transparent decision-making processes,
and funds derived from the contributions of affiliates or from
individual members.

This mechanism is designed to allow the Ecosoc to obtain
expert advice or information from NGos that have experience
working on the issues covered by the Ecosoc agenda. It also
seeks to ensure that NGos (whether international, regional,
subregional, or national), which represent important areas of
public opinion on certain issues, can express their opinions on

8 According to article 71 of the United Nations Charter, “The
Economic and Social Council may make suitable arrangements for
consultation with non-governmental organizations which are con-
cerned with matters within its competence. Such arrangements may
be made with international organizations and, where appropriate,
with national organizations after consultation with the Member of
the United Nations concerned.” There are currently 2,379 NGos with
consultative status. See http://www.un.org/esa/coordination/ngo/
fag.htm. A list of these organizations is available at https://www.
un.org/partners/civil_society/ngo/n-ecosoc.htm#top.
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a particular situation or development (Charnovitz 2006). As Zoe
Pearson (2004) notes:

The Ecosoc provisions appear to be arrangements that facilitate
the participation of a diverse group of NGos in international law
and the work of UN agencies. These provisions acknowledge the
breadth of the expertise of NGos and their capacity to contribute
to international law processes. The provisions also recognise the
importance of the participation of NGos from all regions, and the
desirability that all NGos promote accountability and transparency
in their internal processes. Coupled with the strong support by
the UN Secretary-General for an increased NGo presence, these
provisions appear to facilitate the effective participation of NGos

in international law. (Pearson 2004, 12)

NGO Participation in International
Economic Law

International economic law regulates international economic
relations between states and other economic actors (such as
investors and private companies). This legal system is unique in
that it was conceived to support both domestic and international
rules, and it is a specialized branch of public international law
(Qureshi and Ziegler 2019). It thus involves a process of creat-
ing international norms and obligations that is based on the
principle of sovereignty, which translates into relationships in
which states and certain international organizations are the
main actors. That said, we recognize that international economic
law has undertaken a series of innovations that disengage it
from classical theories of international law. A clear example is
the development and widespread acceptance of international
investment agreements (11as) and the inclusion of investor-state
arbitration clauses. Through this mechanism, foreign inves-
tors covered by an 11a between their home state and the state
receiving the investment can directly initiate a claim, without
the need for traditional diplomatic channels between states. It is
thus clear that growing international trade relations and direct
foreign investment have unsurfaced the need to rethink the
definition of subjects of international law to include, perhaps,



new entities such as investors and private companies (Vadi
2018). The debate even remains open as to whether NGos could,
in certain circumstances, obtain such a status. However, the
discussion remains controversial, and the undisputed subjects
of international law continue to be states and states alone. Even
the 11as that regulate investor-state disputes are made possible
only because of the willingness of states and of the principle
of sovereignty that allows them to sign such agreements in the
first place.

With this in mind, international economic law can be viewed
from various perspectives. One such perspective is based on the
relationships that states have within the various organizations
that shape the structuring of international economic relations.
While every international economic organization has a clear
objective that is enshrined in its founding treaty, authors such
as Kwakwa argue that these organizations have not always
remained within the limits of their functions (Vargas 2012). For
example, the World Bank’s founding treaty contains no mention
of issues such as poverty, equity, or the environment—yet one of
the objectives of this organization is to reduce inequality around
the world, for which it has established broad mechanisms to
encourage civil society participation.’

In fact, the World Bank has developed a clear strategy—the
World Bank Group Strategy—that contains an action plan to
end extreme poverty by 2030 and promote shared prosperity
in a sustainable and inclusive manner. This strategy affirms
the importance of working alongside civil society organiza-
tions, since inclusion and the reduction of inequality requires
empowering citizens to participate in and benefit from the
process of development and elimination of social and economic
barriers (World Bank Group 2014). In this regard, one of the
World Bank’s “lessons learned” has centered on communication,

9  To take an example, the World Bank has created a specialized
team for communicating with civil society organizations that,
among other things, convenes a public forum where these organi-
zations can participate. The World Bank also has mechanisms for
engaging civil society for purposes such as information sharing,
dialogue, consultations, operational collaboration, partnerships,
and advocacy.
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cooperation, and coordination with civil society—so much so
that consultation with affected populations and civil society
stakeholders is mandatory in various parts of the World Bank’s
work (Schlemmer-Schulte 2001).

NGOs in the World Trade Organization

In the specific case of the wro, it is the Marrakesh Agreement
that opens the door for NGo participation. Specifically, article
V.2 refers to cooperation with NGos: “The General Council may
make appropriate arrangements for consultation and coopera-
tion with non-governmental organizations concerned with matters
related to those of the WTO” (emphasis added).

In July 1996, after the adoption of the Marrakesh Agree-
ment, a decision of the General Council resolved to provide an
interpretation of article V.2 by adopting the Guidelines for Ar-
rangements on Relations with Nongovernmental Organizations
(wto General Council 1996). However, this document does not
establish a clear procedure for such interactions. On the contrary,
and paradoxically, it reinforces the state-centric nature of wro
members and ends up suggesting that interactions with NGos
are desirable only at the local level, and not within the wro.

In this regard, we have identified three scenarios where
NGOs are able to play some kind of role within the wro: (i) liti-
gation before the wro Dispute Settlement Body, where NGos
may provide technical expertise to decision-makers through
the filing of amicus curiae briefs; (ii) “enquiry points,” a status
provided in certain wro agreements, such as the TBT Agreement
and the Agreement on the Application of Sanitary and Phytos-
anitary Measures; and (iii) the notification of measures within
the framework of specialized committees. However, none of
these mechanisms offer a guarantee that NGos will be heard,
nor do they give them a seat at the table, as we show below.

Submission of Amicus Briefs to WTO
Dispute Resolution Bodies

The submission of amicus curiae briefs is an almost self-
proclaimed mechanism for NGos to present their comments
in cases pending before the wro Dispute Settlement Body. We



say “self-proclaimed” because neither the Dispute Settlement
Understanding (psu) nor wto agreements explicitly state that
NGOs can submit amicus curiae briefs in cases being heard by
the Dispute Settlement Body. Thus, although article 13 of the
DsU establishes that panels have the right to seek information
from any source that they deem appropriate in relation to a
given case, the document is not clear about the possibility of
actors other than member states filing briefs in disputes.

For example, in the us—Shrimp case heard by a wro panel,
NGos such as the Earth Island Institute, the Center for Inter-
national Environmental Law, and the Philippine Ecological
Network, among others, submitted technical reports on en-
vironmental issues. However, the panel decided not to admit
unsolicited submissions, stating that doing so would go against
the psu (wWto Panel 1998). But recognizing the importance of
the technical content of these reports, the panel did grant par-
ties the opportunity to incorporate NGo reports into their own
submissions to the panel.

This decision was reconsidered by the Appellate Body,
which—after conducting an analysis of the spirit of Dsu articles
12 and 13, taken together—determined that a panel established
by the Dispute Settlement Body should be granted the authority
to control the process by which the Appellate Body and panel
are informed about relevant facts in a dispute and the legal
principles that are applicable to those facts (wro Appellate Body
1998). It therefore determined that accepting unsolicited amicus
curiae briefs was permissible. The Dispute Settlement Body
deemed such authority indispensable for the panel to comply
with its duty under article 11 of the psu to “make an objective
assessment of the matter before it, including an objective as-
sessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements.”

Moreover, the Appellate Body held that amicus briefs sub-
mitted within the framework of a dispute, regardless of their
origin, were presumed to be an integral part of the submission
of the party they favored. Therefore, on the basis that each party
is free to determine what to include in its submission, a party
may decide to not include a given amicus brief. In this case,
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however, the us was clear in stating that the positions adopted
in the amicus briefs filed corresponded to those of the state.

Another relevant case concerning the participation of NGos
before the wto is the EC-Asbestos case. In this dispute, the Ap-
pellate Body, broadly interpreting article 16 of the Working
Procedures for Appellate Review, consulted with the parties
and interested third parties to create an additional procedure
(applicable only to the appeal in question) to deal with amicus
brief submissions (wrto Appellate Body 2001). This procedure
included detailed requirements for third parties wishing to
submit information. Among the requirements were the follow-
ing: a description of the organization (including a statement of
membership), legal status, general objectives, nature of its activi-
ties, and funding sources. But at the same time, the Appellate
Body clarified that authorizing an amicus curiae submission
did not mean that the body would address the brief’s legal
arguments in its report. This decision was meant to preserve a
certain margin of discretion in the body’s decisions.

Although the Appellate Body ultimately decided not to ac-
cept any amicus briefs, its meticulous work in having defined
requirements and procedures for the submission of such briefs
led to an intense debate among member states, which disagreed
with the Appellate Body’s original decision to create an ad-
ditional procedure for amicus brief submissions (Wro General
Council 2000). According to some authors, member states felt
that accepting amicus briefs could alter the intergovernmental
nature of the wro and consequently affect the rights and duties
of members (Stern 2005). A brief look at the us—Shrimp and EC—
Asbestos cases suggests that the admissibility of amicus curiae
submissions within the framework of wro disputes continues
to be a point of contention and does not appear to have states’
backing. However, there are even deeper reasons (aside from
states” unwillingness) to assert that amicus briefs are insufficient
for ensuring civil society participation in the wTto.

First, the lack of regulation in wTo agreements and the
DsU regarding the possibility of NGo submissions in disputes
initiated by member states means that there is no guarantee
that such organizations” arguments will be heard or taken into
account. According to article 13 of the Dsu, a panel may seek the



expert opinion of an organization or individual that it deems
appropriate; what is not clear, though, is whether an organiza-
tion may present its expert opinion ex officio. In other words,
it is up to the Appellate Body or relevant panel to determine
whether amicus curiae briefs will be admissible and under what
conditions. Assuming that the argument put forward by the
Appellate Body in the us—Shrimp case had been upheld under
article 13.2 of the psu, NGos would be able to contribute their
views through amicus briefs, but only if those views are sup-
ported by one of the parties to the dispute (wro Panel 1998). In
other words, NGos would be able to participate only under the
“care” of a state, which could have the effect of jeopardizing
their independence.

Second, NGo participation in the wTo via amicus briefs
would be limited to scenarios involving disputes between
countries, meaning that they would be able to participate only
after the debate and not while it is being carried out. This not
only is impractical and inefficient but also goes against the logic
of transparency that governs the wro. Indeed, the wto and its
agreements emphasize the importance of ensuring communi-
cation among countries and transparency in the notification
of new policies that affect international trade and different
WTO committees, in order to avoid resorting to formal disputes
(Mavroidis and Wijkstrom 2013). It would thus go against the
wTt0’s philosophy if the only setting in which civil society could
participate were litigation. Thus, although amicus briefs are a
relatively available mechanism for civil society to participate
in the wro, the lack of regulation in this regard makes for a
precarious situation and allows civil society to participate only
within the framework of disputes between states.

Regardless, disputes between member states before the Dis-
pute Settlement Body concerning the labeling of food products
should necessarily allow for a consideration of civil society’s
views. This is because food labeling policies are a technical bar-
rier to international trade that can be justified on the grounds
of protecting human health and lives. But it is precisely those
who stand to be affected by such policies who lack a space for
voicing their perspectives on the matter during the process.
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Meanwhile, states have free rein to debate the economic and
trade impacts that such measures might have.

We can thus conclude that the ability to submit amicus
briefs—though this should certainly not be the only setting
for NGO participation—is an essential mechanism that allows
civil society’s opinions to be taken into account in panel or
Appellate Body decisions. As mentioned above, amicus briefs
by themselves do not guarantee NGo participation in the wTto,
but they hold promise in giving NGos a space where they can
be heard during the final stages of disputes.

Enquiry Points

Enquiry points are a mechanism created by some wTo agree-
ments, such as the TBT Agreement (art. 10.1.1), the Agreement on
the Application of Sanitary and Phytosanitary Measures (annex
B, no. 3), and the Trade Facilitation Agreement (art. 1.3.1). They
are defined as follows:

An enquiry point is, in essence, an institution established within
each member of the wro which serves to connect members, the
private sector, trade officials, standards officials, regulators and
any other domestic and international stakeholders, in all matters re-
lating to the implementation of the transparency provisions of
the TBT Agreement. (wro Trade and Environment Division 2018,
12, emphasis added)

According to this definition provided by the wro Trade
and Environment Division, enquiry points would appear to
be the channel for communicating not only with civil society
but with all groups who stand to be affected by state policies
related to international trade. But there are several points to
consider in this regard.

The sole function of enquiry points, as their name suggests,
is to receive and respond to requests for information; they are
not a forum for discussion. Therefore, while they represent a
mechanism by which civil society may request information
from states about policies or measures concerning international
trade, they are not an appropriate setting for initiating a high-
level discussion.



Moreover, enquiry points are limited to matters falling
within the scope of the agreements that provide for their ex-
istence. In other words, they are not empowered to provide
information related to any matter but rather just in relation to
measures adopted by a state under a given agreement. By way
of example, an enquiry point would not be obligated to provide
information about measures taken by a state under the TrIPS
Agreement. Thus, although enquiry points appear to be a step
forward in terms of including nonstate actors, they do not re-
ally create a forum for discussion or have the ability to ensure
that the issues raised by civil society are taken into account.

Specifically, in the context of debates related to food labeling
measures, enquiry points, though not a space for participation
(since they are not a discussion forum as such), allow NGos
and other private actors to obtain information regarding the
measures that states report to the wto. In this sense, they are
spaces that are designed not to allow actors to present posi-
tions on issues under discussion but to obtain the necessary
information to be able to participate in the debate within the
appropriate setting.

The Notification and Questioning of
Measures within the WTO: An Ideal
Space for NGO Participation?

As we have demonstrated throughout this chapter, NGos do not
have any guaranteed spaces for participation within the wro.
Nonetheless, this does not preclude existing mechanisms in the
wrto from being used to address the concerns and proposals
of civil society:.

As mentioned earlier, the wto is an international organi-
zation whose membership base has traditionally been limited
to states (though article xi1 of the Marrakesh Agreement also
allows the accession of customs territories possessing full au-
tonomy in the conduct of their external commercial relations,
such as Hong Kong, Macao, and Chinese Taipei). Therefore,
decisions within the organization are made on the basis of
consensus among members, who are largely states, and the dis-
putes formally involve only states. On this basis, and given the
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WTO’s importance for ensuring the security and predictability
of international trade, this chapter does not intend to suggest
that NGos should be members of the organization or that they
should be able to initiate disputes before the Dispute Settle-
ment Body. What we do wish to do is open up the panorama of
possibilities so that debates within the wto are nourished by a
more diverse range of positions than those put forth by states
and so that they include the positions of civil society, which, in
the end, is arguably the one most impacted by the international
trade policies discussed in the wro.

Furthermore, it is important to highlight that within the
framework of the wto, private companies, despite not being
members, play an important role in the monitoring and negotia-
tion of international trade policies, as well as in the settlement of
disputes before the Dispute Settlement Body. In fact, according
to Brutger et al., private companies engage in a unique form of
lobbying within the wto through contributions made during
litigation that is initiated by states before the Dispute Settle-
ment Body (Brutger et al. 2017). The authors show how the wTo’s
dispute settlement rules allow states to receive information
and resources from companies, while “preserving their role as
legal gatekeepers.” These firms are in a position to contribute
economic resources to support the litigation of disputes and
to offer relevant information that allows states to determine
which disputes should be pursued and what their probability
of success is (ibid.).

NGos, meanwhile, do not enjoy the possibility of contribut-
ing to wro discussions to the same extent. On the one hand,
NGos generally lack the same kind of economic resources that
private firms have to support states during litigation. And on
the other, NGos are not economic actors that generate wealth for
states, so their bargaining power is comparatively lower. Indeed,
sometimes they are even critical of the trade policies of their
own states, since their role is to advocate for the well-being and
human rights of citizens. In other words, the interests of states
and NGos are often at odds. In sum, while the wto is indeed
impacted by the work of nonmember actors, such as private
firms, NGOs do not enjoy access to the same mechanisms, even
informally, to present their positions.



In this light, we believe that the notification processes es-
tablished under wro agreements, as well as their mechanisms
for submitting comments, are the ideal space for ensuring a
diversity of views regarding matters under debate.

The wto’s process for the notification of measures is a
mechanism for ensuring transparency and openness that seeks
to maintain continual dialogue among members during the de-
velopment of potentially trade-restrictive measures by a given
state. In essence, “notification” is a document submitted by a
state with the purpose of notifying the other members about
a potentially trade-restrictive measure that is being pursued
domestically by that state (Mavroidis and Wijkstrom 2013).
Several wTo agreements include a notification requirement,
as well as other mechanisms—such as enquiry points—for
permitting dialogue with third parties.

Broadly speaking, the notification requirement encourages
states not only to disclose draft measures but also to communi-
cate with and provide information to wto trade partners that
would potentially be affected by the measures (Van Grasstek
2013). Notification is thus the event that triggers the participa-
tion of states and interested third parties in the development
and adoption of potentially trade-restrictive measures. Hence,
notification and mechanisms for submitting comments repre-
sent a potentially ideal scenario for discussing trade-related
issues not only among states but also with NGos.

Let us take the example of the notification of food labeling
measures, which are usually categorized as technical regula-
tions under the TBT Agreement. They are categorized this way
because they are non-tariff measures that affect international
trade by laying down product characteristics via labeling rules
(World Trade Organization 2021). In this regard, the relevant
notification procedure and the possibilities for other states
and third parties to submit comments are regulated in the TBT
Agreement, particularly in article 2.9.

In the aforementioned agreement, member states may
notify their counterparts of any measure they deem relevant
in the interest of transparency. However, given that labeling
measures tend to represent a gray area with regard to the TBT
Agreement, the TBT Committee has determined that members
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should notify other states of all labeling requirements that are
not based on a relevant international standard and that may
have a significant effect on trade (wto Committee on Technical
Barriers to Trade 1995). Thus, the original requirement under
the TBT Agreement pertaining to draft technical regulations
has been expanded to apply to labeling measures, which have
proliferated in recent years and have grown to represent 20%
of all notifications presented.

In terms of the form of notification, the TBT Committee has
provided formats and guidelines for states to transmit their
notifications (wro Committee on Technical Barriers to Trade
2019). It has also created an electronic notification system—the
Notification Submission System—through which notifications
are created and sent to the wro’s Central Registry of Notifica-
tions. This is when the other members are informed of the
measure and when the period for debate and comments begins
(World Trade Organization 2021). Additionally, the notification
is published in the TBT Information Management System, which
is open to the public.

Here, there is potential for NGoOs to react to the measures
proposed by states and thereby contribute to debates. States,
insofar as they are wro members and members of specialized
committees such as the TBT Committee, may rely not only on
enquiry points to question the measures notified by their coun-
terparts but also on the mechanism for raising specific trade
concerns. This latter mechanism allows a member or group of
members to bring a draft measure up for open discussion within
the committee, with the participation of representatives from
all states. If NGos were to be granted access to this mechanism
at TBT Committee sessions, this could create an effective tool
for their participation.

The main function of the TBT Committee is to ensure trans-
parency under the TBT Agreement and review any measures
that cause concern to another member or group of members
(Mavroidis and Wijkstrom 2013). This committee therefore rep-
resents an ideal mechanism for states to engage with civil society
organizations in a purely consultative environment, without a
formal dispute having been initiated. Moreover, allowing civil
society organizations to raise specific trade concerns and to



attend TBT Committee sessions where these concerns are dis-
cussed would allow for real-time debates regarding measures
that could potentially lead to problems. This would serve to
modify the measure in question or to bring problematic issues
to the fore, perhaps even paving the way to a formal dispute.

Lastly, it is worth mentioning that the wro has made efforts
to encourage communication among members and interested
stakeholders via digital means. To this end, it has created
electronic tools such as the information management systems
and electronic notification system described above. However,
its most ambitious effort in this regard is ePing—a publicly
available platform that allows registered users to receive email
alerts any time a member submits a notification concerning a
product of interest.

This platform addresses the asymmetry that has affected
NGOs, given that they are not direct recipients of notifications by
member states. In addition, it is linked with the enquiry points as
a channel for discussing any concerns that may arise regarding
notified measures. In this way, the platform seeks to close the
information gaps between states and interested stakeholders
described above. Thus, although it does not resolve the problem
of a lack of participatory settings for civil society, it represents
a step forward in terms of including nongovernmental actors
in wto discussions.

The Importance of Participation

As demonstrated above, NGO participation in the wto is both
relevant and necessary. The wto was built on the basis of con-
sensus among all member states, with a recognition that the
matters discussed and the rules adopted by the wro directly
affect the global economy. However, agreements such as TBT
Agreement, the Agreement on the Application of Sanitary and
Phytosanitary Measures, the Agreement on Trade-Related
Aspects of Intellectual Property, and even GATT encompass,
in our opinion, a focus that goes beyond mere economic is-
sues to include the protection of the civilian population and
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the promotion of international trade as a means to achieving
countries’ development, not as an end in itself.’?

Hence, the issues discussed and the decisions made in the
wTO have an impact not just on the economy and on the com-
petitiveness of each country’s products in the global market
but also on civil society. It is thus critical to highlight why civil
society participation in an organization that is more than just
an economic organization is important and necessary. This is
especially true considering that the wrto recently appears to be
embracing a position in which international trade is conceived
as a tool for national development and for the closing of social
gaps.!!

That said, due to the nature of the wro, NGos are unable to
actively participate in the organization and are not considered
members. In particular, NGos cannot be members of any of
the committees established under the organization’s various
agreements, such as the TBT Committee. Further, civil society
organizations of any kind lack the power to initiate debates on
critical issues. They also lack access to some of the mechanisms
provided within the framework of wro committees to initiate
such debates, such as the mechanism for raising specific trade
concerns.

It is of course understandable that the wto has a purely
state-centered design, but the fact that there are no mechanisms
for ensuring NGo participation in the committees established
under the various agreements reinforces the idea that the
wTo has no real intention of including civil society. Under the
system’s current design, the only possibility that civil society
organizations have to be heard within committees—and within

10  For example, article xx of GATT establishes general exceptions
to its obligations in cases where a member aims to protect health,
life, and the environment, among other things. These exceptions
are also contained in the TBT Agreement and the Agreement on the
Application of Sanitary and Phytosanitary Measures.

11  The wto’s director-general, Ngozi Okonjo-Iweala, has fre-
quently used a phrase that sums up the wro’s philosophy: “trade
is about people, about making their lives better.” See, for example,
https://www.youtube.com/watch?v=ph8xne0lZtw.


https://www.youtube.com/watch?v=ph8XHe0lZtw

the wto as a whole—is through states. But this is problematic
for several reasons.

First, not all NGos have a national geographic scope; some
are international in scope, meaning that they operate in several
countries simultaneously, which makes it impossible for one
state alone to serve as their torch-bearer. This is problematic
because, as mentioned earlier, the only actors with a direct
and active presence in the wto are states. Thus, for an NGO
that lacks a specific state that can represent it, the chances for
contributing to discussions are greatly diminished. Second,
many NGOs do not agree with the positions of their host coun-
tries, and it is precisely this fact that they wish to bring to the
debate. It goes without saying that a state seeking to advance a
particular agenda is not going to invite to the discussion an NGo
that advocates contrary views. Third, the need to act through a
state delegitimizes the discourse of NGos, which tend to oper-
ate independently of governments and whose value is usually
based on such independence.

The relevance of NGo participation in the wto lies pre-
cisely in the importance of incorporating nonstate—and even
anti-state—perspectives into the debate. NGOs enjoy greater
independence from political forces than do states. They are
therefore more capable of identifying the potential pros and cons
of public policies under debate. Their participation arguably
helps raise the level of discussion, especially when it concerns
topics of public concern.

Legitimacy

For an organization such as the wro that adopts its decisions
by consensus, it is of critical importance to address challenges
around the legitimacy of its procedures. The wto’s legitimacy
is generally questioned in two respects. First, questions are
often raised with regard to issues concerning the wto’s external
transparency, openness with the public, and relationship with
civil society. Second, questions are raised with regard to the
wrt0’s informal forms of discussion, debate, and negotiation,
because even though they play a crucial role in the decision-
making process, there is no official tool for accessing these
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conversations, which have been described as falling within the
realm of internal transparency and participation (McDougall
2018).

With regard to external transparency, no human rights
organization has managed to acquire wTo observer status,
despite the numerous intersections between trade, health,
food, and the environment, among other things, that are dis-
cussed at the wto. Even United Nations Special Rapporteurs
have had a very limited voice within the wto. In fact, in 2004,
the Special Rapporteur on the Right to Health noted that his
mission to the wro was “one of the first occasions” in which
wTo members and observers had discussed the right to health
(Lizarazo Gonzalez 2019).

Four years later, the Special Rapporteur on the Right to
Food conducted a mission to the wro—marking the first (and
to date only) such mission, despite the significant impacts that
WToO trade agreements have on member states’ guarantee of the
right to food. In this context, several scholars have suggested
that the aforementioned concerns over the wro’s legitimacy
and transparency could be eliminated, or at least mitigated, by
introducing a system for NGo accreditation. This would improve
the wto’s public image and increase its political support by pro-
viding additional channels for representation (Zelicovich 2019).

Furthermore, critics of the wto argue that a small group
of countries usually ends up imposing its will on all members,
resulting in both the decision-making process and the deci-
sions themselves lacking the necessary legitimacy (Lizarazo
Gonzélez 2019). Therefore, the first step to increasing the wto’s
legitimacy would be to establish rules for the participation of
actors that do not necessarily have an economic interest at stake
but that have the technical expertise to produce reports about
the potential impacts of measures under discussion.

Lastly, the 2004 Sutherland report entitled The Future of the
wTO (World Trade Organization 2004) addressed the question
whether there is truly a need or possibility for greater NGO
involvement in the wto. This report included the first-ever ac-
knowledgment that the responsibility to involve civil society in
trade policy issues lies not with the wro but with its members.
To this end, the report urged members to develop a set of clear



objectives for the wTo Secretariat’s relations with NGos, as well
as to increase the Secretariat’s administrative capacity and
financial resources. It also referred to the need to create new
relationships between civil society and the wto but without
specifying what types of activities such relationships might
encompass. In fact, the report did not suggest any substantial
deepening of the wTo’s engagement with NGos but rather called
for streamlining and further developing existing forms of civil
society participation, with an emphasis on NGos’ relations with
the Secretariat (as opposed to wrTo members).

Conclusion

There are currently no effective mechanisms for civil society
participation in the wro. The dialogue triggered by the notifica-
tion of measures seems to be reserved for member states, who
enjoy specific settings for discussion, such as the TBT Commit-
tee, as well as mechanisms for dialogue, such as the procedure
for specific trade concerns and even the enquiry points. While
the wto has recently undertaken efforts to allow interested
third parties to participate—namely via its electronic plat-
forms—these tools appear to be aimed at industry and private
commercial actors, not civil society. There is thus a clear need
to engage in deeper discussion about the importance of civil
society participation following the notification of measures
under the TBT Agreement.

This is particularly true with regard to food labeling mea-
sures, which aim to protect health and encourage better eating
habits among consumers. It is astonishing that consumers do
not have the ability to participate in decision-making in this
regard. We must remember that while international trade might,
on its face, appear to be a matter solely for governments and
industry, its repercussions essentially fall on the shoulders of
civil society, which is made up of the consumers of the products
being regulated.
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Introduction

Overweight and obesity are one of today’s biggest global health
challenges (Koplan et al. 2009; Lobstein 2006; O Cathaoir 2018).
According to the Pan American Health Organization (PAHO),
34% of children (aged six to eleven years) and 35% of adolescents
(aged twelve to nineteen years) in Latin America are overweight
or obese (Pan American Health Organization 2014). PAHO also
notes that “overall 20% to 25% of the children under 19 years
old are affected by overweight and obesity” (ibid.). This reflects
a global trend: the number of obese and overweight children
has increased tenfold in the past forty years (Npc Risk Factor
Collaboration 2017; Clark et al. 2020), and this population is
projected to suffer more from obesity than low weight by 2022
(Rozo Angel 2017). Indeed, several recent studies have dubbed
this rise in obesity the “climate change of public health” (Morris
2013) not only because of its impact on the population but also
because of the economic burdens it entails for health systems
(Nugent et al. 2020).

One of the main causes of the dizzying rise of these condi-
tions is the nutritional transition toward greater consumption
of ultra-processed foods* (Canella et al. 2014; Huang et al. 2014;
Malik et al. 2013; Rico-Campa et al. 2019; Te Morenga et al.
2012), including foods and beverages containing high levels of

4 According to PAHO’s Nutrient Profile Model, ultra-processed
foods are “industrial formulations manufactured with several
ingredients,” including those that “have no common culinary use
...; substances synthesized from food constituents ...; and addi-
tives used to modify the color, flavor, taste, or texture of the final
product” (Pan American Health Organization 2016).
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sodium, fats, and sweeteners (such as sugar) (Pan American
Health Organization 2016). Institutions such as the World Health
Organization (WHO), PAHO, and the World Cancer Research Fund
cite the consumption of these products as a leading cause of
other comorbidities® (Pan American Health Organization 2015;
Rozo Angel 2017; World Health Organization 2016; World Cancer
Research Fund International 2015). Thus, the consumption of
ultra-processed foods, which leads to overweight and obesity
and promotes the development of noncommunicable diseases
(NcDs), is considered a threat to global health (Kasper et al. 2013;
De Onis and Lobstein 2010).

Against this backdrop, both wao (2010b) and paHO (2011,
2020) have urged states to adopt policies to discourage the
consumption of products high in nutrients of concern—such
as sugars, saturated fats, and sodium—and to promote healthy
eating habits among their populations. Front-of-package nutri-
tion labeling is a policy response that warns consumers about
the presence of certain nutrients that could be harmful to their
health, thereby facilitating informed decision-making and
discouraging the consumption of such products (Kanter et al.
2018; Pan American Health Organization 2020; Taillie, Hall, et al.
2020). This type of regulatory measure is thus strongly linked
to the guarantee of the fundamental rights to information, food,
and health (Guarnizo and Narvaez 2019; Office of the United
Nations High Commissioner for Human Rights 2020).

Given the need for increased attention in environments
that promote Ncps—where consumers’ choices are shaped by
powerful economic actors—regulations promoting public health
are becoming increasingly important tools in the debate on
NCD prevention at both the national and international level. In
particular, achieving healthy food systems requires regulation
throughout the food supply chain.

5  These comorbidities range from breathing difficulties, hyper-
tension, and insulin resistance among children to cardiovascular
diseases, diabetes, some types of cancer, and premature death in
adulthood, among others (Evensen et al. 2016; Riley et al. 2017;
World Health Organization 2016).



One such regulatory measure is nutrition labeling, which
straddles the worlds of public health and international trade—
the latter being because foods are marketed across borders
through their product labels. This interaction may lead states
to argue that regulations in this arena constitute “technical
barriers” to the free movement of food or violate the provisions
of regional and international trade agreements (Gruszczynski
2014; Thow et al. 2017). Such arguments can end up limiting
the regulatory space for public health measures that protect
consumers.

The result is a tension between two sets of elements. One
set involves international trade, investment law, and intellectual
property (the use of trademarks),® while the other concerns the
public interest and public health.” The debates surrounding the
implementation of warning labels on cigarettes and alcoholic
beverages have resulted in the endorsement of regulations
in which states are pursuing a legitimate objective, and the
measure adopted is proportionate to that public policy goal.
Nonetheless, many countries have yet to issue regulations on
front-of-package labeling for foods that are high in sodium,
sugars, or saturated fats, partly as a result of the tensions that
may arise in this regulatory space. Here, we refer to the ten-
sion generated between the model of industry self-regulation
based on voluntary commitments by companies and the model
of mandatory labeling rules set by the government (Thow et al.
2017). It is worth clarifying that although this tension is not the

6  In the context of foreign investment, there are a number of
cases that illustrate these tensions and that are not the focus of
this chapter: (i) Philip Morris Brands Sarl, Philip Morris Products
S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguays; (ii)
Philip Morris Asia Limited v. The Commonwealth of Australia; (iii)
Eco Oro Minerals Corp. v. Republic of Colombia; and (iv) Urbaser
S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v. The Argentine Republic.

7 Despite the tensions mentioned above, this chapter focuses
mainly on those cases that relate to international trade and intel-
lectual property (the use of trademarks)—the latter within the
framework of the wro. Our methodological justification for this
emphasis is because the wro framework is where we can study
labeling measures in the three industries under study here: ciga-
rettes, alcohol, and food.
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only factor that has shaped the regulatory processes for nutri-
tion labeling, it is one of the most important; as such, it is the
main focus of this chapter.

Based on the regulatory and public health context presented
above, this chapter explores the question of which type of
regulation—self-regulation or mandatory public interest label-
ing—is the most appropriate for ensuring compliance both with
international economic law and with public health obligations.
We hypothesize that voluntary, self-regulated nutrition labeling
is neither (i) the most suitable option in terms of public health
nor (i) preferable to government-mandated labeling when it
comes to fulfilling international economic law obligations. States
should be able to confidently progress toward the implementa-
tion of government-mandated labeling schemes.

To test our hypothesis, we undertake a comparative analysis
of different categories of cases that have faced the same regula-
tory tension—namely, (i) cigarettes, (ii) alcohol, and (iii) ultra-
processed foods and beverages. We analyze these cases within
the framework of international economic law, particularly in
the context of the European Union (Eu) and the World Trade
Organization (wto).® We chose these three industries because
of their similitude in terms of their impact on human health,
Ncps, and the guarantee of other human rights, and because
they have been discussed extensively within the framework of
states” obligations under international economic law. We con-
sider that states” decision-making on issues such as alcohol and
tobacco—which, in general, involves regulations on consumer
products that have harmful effects on public health—offers
important insights for the issue of nutrition labeling.

Finally, another objective of this chapter is to embark on a
comparative analysis of these three types of economic regula-
tion that affect health and human rights in order to extract a
set of lessons learned and recommendations for the adoption
of nutrition labeling in Latin America. Specifically, we aim to

8 Due to space constraints, we analyze a handful of represen-
tative decisions in each of these settings. This is not meant as an
exhaustive review of the possible universe of cases but rather as a
glimpse of certain trends and similarities.



construct a set of learnings that adhere to international eco-
nomic law obligations while also allowing for the protection
of public health.

The chapter is divided into three parts. First, we summarize
the scientific evidence on the efficacy of self-regulatory models
for nutrition labeling compared to models based on govern-
ment regulation, providing specific examples in each case. Our
analysis focuses in particular on human rights-related obliga-
tions with regard to public health. Second, we explore a hand-
ful of decisions in international economic law concerning the
packaging of three types of products with a significant impact
on public health: cigarettes, alcohol, and food. Last, we offer
some conclusions about how self-regulatory labeling schemes
fall short when it comes to ensuring compliance with public
health and human rights obligations and how state regulation
can be an important mechanism for complying with interna-
tional economic law obligations.

Self-Regulation, Public Health,
and Human Rights

The usefulness of nutrition labeling in combating overweight
and obesity—and thus helping guarantee human rights—is a
highly relevant topic that has been explored by a number of
scholars (Guarnizo and Narvaez 2019; Tovar Ramirez et al. 2020).
In this regard, it is worth taking a brief look at nutrition labeling
and its effectiveness. In particular, it is important to consider
the dissonance between the trend toward state regulation and
the industry’s counterresponse of self-regulation.

Nutrition Labeling as a Measure to Protect
Public Health and Human Rights

In addition to wHo (2010b) and paHO (2011), several United Na-
tions Special Rapporteurs on the Right to Health and the Right
to Food—such as Anand Grover (2014), Hilal Elver (2016), and
Dainius Puras (Office of the United Nations High Commissioner
for Human Rights 2020)—have sought to shine the international
spotlight on the risks that unhealthy food and NcDs pose to the
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effective enjoyment of the rights to health and food. Former
Special Rapporteur Puras, for example, noted in a statement
on front-of-package warning labeling that states should adopt
public policies aimed at providing information that is accurate,
available, easy to understand, transparent, and comprehensible
in order to aid consumers in making informed choices (ibid.).

This promotion of healthy public policies is based on nu-
merous international obligations to respect and guarantee the
rights to health and to food, which are enshrined in instruments
such as the International Covenant on Economic, Social and
Cultural Rights (arts. 11, 12) and the Convention on the Rights
of the Child (art. 24)—interpreted by their respective com-
mittees (Committee on Economic, Social and Cultural Rights
1999, 2000, 2017; Committee on the Rights of the Child 2003,
2013a, 2013b)—as well as the Protocol of San Salvador (art. 12),
the Universal Declaration of Human Rights (art. 25), and the
International Covenant on Civil and Political Rights (art. 24).
These international standards seek to guarantee adequate nu-
trition that ensures the possibility of enjoying the highest level
of physical, emotional, and intellectual development, which is
connected to other rights such as the rights to health and life,
especially in the case of children.

According to pAHO (2020), from a public health perspective,
the goal of front-of-package nutrition labeling should be to allow
consumers “to correctly, quickly, and easily identify products
that contain excessive amounts of sugars, total fats, saturated
fats, trans fats, and sodium.” In this regard, the main features
of front-of-package labeling systems should be considered to
include (i) the ability to capture consumers’ attention; (ii) the
ease with which consumers can process, understand, evalu-
ate, and utilize the information; and (iii) the impact that such
labeling has on consumers’ decisions (Grunert and Wills 2007;
Mansfield et al. 2020).

Thus, measures such as nutrition labeling, when applied
to foods containing high levels of nutrients associated with
health problems, can be seen as allowing consumers to make
quick assessments regarding the nutritional value of a given
product and to therefore make more informed and healthier
choices, with the potential to transform their eating habits



(Kanter et al. 2018; Pan American Health Organization 2020;
Taillie, Hall, et al. 2020).

In addition, regulatory processes and policies focused on
human rights and public health should be based on the best
available scientific evidence that is free from conflicts of inter-
est. According to General Comment 25 of the Committee on
Economic, Social and Cultural Rights (2020), concerning science
and economic, social, and cultural rights, states should use
scientific knowledge in decision-making and policies because
they have “a duty to make available and accessible to all per-
sons ... all the best available applications of scientific progress
necessary to enjoy the highest attainable standard of health.”
Similarly, according to former Special Rapporteur Piras, “the
appropriateness of measures to address diet-related NcDs risk
factors, such as front-of-package warning labelling, should
arise from the best available evidence in public health ... [and]
evolve with changing understandings of science” (Office of the
United Nations High Commissioner for Human Rights 2020).

This makes it clear that “the decision on which front-of-
package labelling system should be adopted must be linked to its
effectiveness to achieve public health goals and be in accordance
with scientific evidence free from conflicts of interest available at
the time” (Office of the United Nations High Commissioner for
Human Rights 2020). This is important given that comparative
studies have shown different results between voluntary and
mandatory labeling schemes, as we will see below.

The Tension between Government
Regulation and Industry Self-Regulation

As mentioned earlier, when faced with the prospect of gov-
ernment-mandated regulations establishing a robust front-
of-package warning labeling system, the food and beverage
industry has responded by proposing self-regulatory models.
In this regard, former Special Rapporteurs Elver and Puras
have highlighted how food corporations, seeking to avoid
government regulation (Office of the United Nations High Com-
missioner for Human Rights 2020), have promoted voluntary
commitments on nutrition labeling and advertising (Elver 2016).
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However, the robust scientific evidence on the effectiveness of
self-regulation in a variety of industries has generally concluded
that self-regulatory approaches do not represent a comparative
advantage over government regulation. Indeed, the evidence
shows that self-regulation can be problematic.

A number of studies have highlighted that the motivations
behind self-regulation are a key factor for assessing the level
of effectiveness of this type of model. In the tobacco, alcohol,
and food industries, self-regulation is pursued (i) in order to
prevent negative perceptions from developing among consum-
ers and, above all, (ii) in order to prevent or forestall external
regulation, under the idea that government intervention in
general is a threat to industry (Ronit and Jensen 2014; Sharma
et al. 2010). Some scholars claim that these schemes are even a
deliberate political strategy designed to undermine the public
policy objectives of regulation (Freudenberg 2014; Moodie et al.
2013; Wiist 2010).

With regard to the effectiveness of self-regulation in guar-
anteeing human rights and public health, scholars have found
multiple parallels between the food, pharmaceutical, alcohol,
and tobacco industries (Buse et al. 2017; Dorfman et al. 2012;
Shelley et al. 2014). For example, studies by Sharma et al. (2010)
and Ronit and Jensen (2014), focusing on the us, have explored
how self-regulation in industries such as alcohol and tobacco can
shed light on the issue of self-regulation in the food industry.

First, with regard to the alcohol industry, these authors
argue that self-regulation is a classic example of industry cir-
cumvention of government regulation and oversight. Various
reports of the Federal Trade Commission—starting in 1999 and
as recently as 2008 (the time of Sharma et al.’s study)—criticize
these self-regulatory practices as being too permissive, call for
the strengthening of self-regulatory guidelines in light of new
market practices (via the internet, digital advertising, spon-
sorships, product placement, etc.), and stress the need for new
and more effective forms of monitoring. Similarly, various civil
society organizations monitoring the issue have raised concerns
about the high degree of subjectivity in interpreting advertising
content regulations and the lack of an independent third party
(the state) in oversight and enforcement (Sharma et al. 2010).



Second, the tobacco industry is an example of “toxic self-
regulation” dating back to 1954. Several studies have highlighted
how the industry’s strategies during the self-regulatory process
took care not to contradict the ultimate message of tobacco
advertising (Landman et al. 2002); in fact, these strategies were
associated with an increased desire to smoke among young
people (Wakefield et al. 2006) and sidelined the campaigns of
advocacy groups working on tobacco-related issues (Ling et al.
2002). For Sharma and colleagues (2010), the tobacco industry’s
voluntary efforts illustrate the core problem of self-regulation:
self-regulation allows industry to use approaches that on their
face appear credible and as being in the public interest but
that actually seek to curb legislative and regulatory efforts to
protect public health.

Finally, with regard to the food industry, Ronit and Jensen
(2014) reviewed existing studies on industry self-regulation
concerning advertising and nutrition labeling up to 2013. Among
their most important findings were that (i) self-regulation of
the food and beverage industry tends to be voluntary, which
is a major shortcoming, because such it tends to manipulate
standards; (ii) there is strong industry decision-making power
over standards and benchmarks, which creates the risk that
these criteria will be too permissive; (iii) stricter regulatory
tools, as well as state intervention, are needed to solve this
challenge; (iv) self-regulation of this industry is widely viewed
as a strategy to prevent the introduction of stricter regulations
that lead to higher costs for industry; and (v) the food industry
is so heterogeneous that there is no guarantee of joint action to
ensure compliance with self-regulation.

The general conclusion among all of these authors is that
self-regulation in the aforementioned industries is problematic
in light of the private sector’s capacity to impose its own rules
of the game, to serve as both judge and jury, and, in general,
to avoid providing guarantees for compliance. In this light, by
way of example, the following section contrasts two models of
front-of-package food labeling—one voluntary and the other
mandatory.
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The Health Star Rating System vs. Front-
of-Package Warning Labeling

The Health Star Rating (HsSR) system is a voluntary front-of-
package labeling system that has been used in Australia and
New Zealand since 2014. It falls under the umbrella of “summary
systems,” a type of labeling that provides an overall summary
score concerning the healthfulness of a given product; another
system in this category is the Nutri-Score system developed
in France (Pan American Health Organization 2020). By rating
the nutritional profile of packaged foods on a scale of one to
five stars, the HSR purports to help consumers make informed
decisions. Stars may appear on labels in different ways; some
products have general star ratings, while other foods include

information on specific nutrients, as shown in figure 1.
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Health Star Rating system
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Meanwhile, the “nutrition warning” model—as seen in
the octagonal (or “stop sign”) front-of-package labels adopted
by countries such as Chile, Uruguay, Peru, and Mexico (Pan
American Health Organization 2020)—has been one of the most
widely used systems in Latin America over the past decade
(Crosbie et al. 2023). This type of label, located on the front of
packaging and featuring white lettering against a black octago-
nal background (see figure 2), aims to help consumers quickly
and correctly identify products containing excess amounts of
nutrients of concern (Corvaléan et al. 2019).

According to paHO (2020), the HSR system does not meet the
public health purpose mentioned at the beginning of this sec-
tion, as summary systems do not allow consumers to identify
products that contain excessive amounts of nutrients such as
sugars, fats, and sodium. This failure stems from two major
problem:s.



FIGURE 2
Nutrition warning model
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First is the inadequate algorithm used to calculate products’
star ratings, which has allowed some products high in nutrients
of concern to carry a favorable rating (Jones et al. 2019). The
algorithm is based on an overall evaluation of nutrient content
that individually compares “positive” (e.g., fiber, protein, etc.)
and “risk” (e.g., sugars, sodium, fats, etc.) components in order
to reach a final product rating. This evaluation process allows
products high in nutrients of concern to carry high ratings on
account of being rich, for example, in fiber."! Furthermore, the
system does not alert consumers about or allow them to com-
pare products with low nutritional value (Hamlin and Hamlin
2020; Hamlin and McNeill 2018) and is confusing as a tool for
comparing products (Colmar Brunton 2018).

The second problem is the HSR system’s voluntary status,
which has stoked widespread criticism (Jones et al. 2019; Becher
et al. 2019). Indeed, HSR’s uptake by industry has been limited,
with only 28% of eligible products bearing the label in Australia
and 20.9% in New Zealand (Jones et al. 2019). More often than
not, companies with high ratings are the ones that have opted

9 Decreto 13/2015.
10 Decreto Interno 001-3/13061/2017.

11 In 2016, Nestlé was embroiled in a fierce controversy for rat-
ing its Milo product with 4.5 stars despite the product’s high sugar
content, which was nearly 50%.

W
N

Reflections on Nutrition Labeling and Self-Regulation from the Perspective of Economic Law and Human Rights



v
3

Law, Trade, and Nutrition Labeling

to participate in the HsR system, while those with lower ratings
tend to avoid it. This has led to skepticism about the system’s
reliability, authenticity, and effectiveness (Becher et al. 2019).
Although a general review was conducted in 2019 to examine
the HSR system’s performance, this report concluded that the
system should remain voluntary (Mpconsulting 2019).

By comparison, nutrition warning labels have been shown
to be the most effective method for achieving the public health
and human rights objectives discussed above. A recent study
by the United Nations Children’s Fund and the University of
the Republic of Uruguay (2020) analyzed consumers” approval
and utilization of Uruguay’s front-of-package nutrition labeling
system before and after the deadline for full compliance by the
food industry. The study concluded that by March 2020, ten
days after the deadline for compliance, 87% of participants were
aware of the labeling system and 77% had seen it on a product
when shopping. This level of awareness is similar to that seen in
Chile after the first year of implementation of Chile’s nutrition
labeling scheme (Ministerio de Salud 2018) and higher than the
levels reported in Australia and New Zealand two years after
the rollout of the HSR system (Colmar Bruton 2018; National
Heart Foundation of Australia 2017). In addition, 58% of the
Uruguayan study’s participants stated that they modified their
purchase decisions after seeing the warning label on a product
that they had planned to buy.

In Chile, a survey of 1,067 people conducted by the Ministry
of Health showed that one year after implementation of the
country’s labeling regulation, 43.8% of respondents reported
comparing nutritional labels when purchasing food (Ministe-
rio de Salud 2018). This group of respondents was then asked
whether these labels influenced their decision-making. The vast
majority (91.6%) said that the labels did influence their choices:
of these, 67% said that the labels affected their decision-making
and that they sought to purchase foods with fewer labels; 9.7%
indicated that the labels influenced their decision-making and
that they did not purchase foods bearing labels; and 14.1% said
that the labels led them to purchase less of a given product than
they would have if it did not have warning labels.



The most recent evidence in Chile has shown that after the
implementation of the “high sugar” warning label, purchases
of sugar-sweetened beverages declined by almost 24% (Taillie,
Reyes, et al. 2020). Moreover, a recent cross-sectional study on
food reformulation (Reyes et al. 2020) showed that the percent-
age of “high in” products decreased from 51% to 46% in the
first year of the policy’s implementation. Finally, the warning
label system has shown to be advantageous compared to other
models in terms of (i) highlighting excessive levels of nutrients
associated with NcDs (Ares et al. 2018); (ii) ease of interpreta-
tion (Ares et al. 2018; Arrda et al. 2017); and (iii) efficiency in
discouraging consumers from choosing foods with excessive
amounts of nutrients of concern (Ares et al. 2018; Arrda et al.
2017; Khandpur et al. 2018; Machin et al. 2018). Voluntary label-
ing schemes, on the other hand, have been shown to be at a com-
parative disadvantage in terms of fulfilling public health and
human rights objectives. In fact, as noted above, such schemes
erect barriers to the achievement of the standards proposed by
Special Rapporteurs, treaty monitoring bodies, wHo, and paHoO.

The examples presented above demonstrate that the abil-
ity of self-regulatory labeling models to inform and influence
consumers’ decisions is questionable, even five years after
implementation, as in the case of the HsR system. The capacity
of the HSR system is limited on account of its voluntary nature.
Indeed, the system has been adopted by only 20%-30% of
companies, largely those whose products have better nutrition
ratings. By contrast, warning labels have been shown to be
faster and more effective in achieving their impact, and they
have been quickly accepted and utilized by the food industry,
as demonstrated in the cases of Uruguay and Chile. In the next
section, we explore how self-regulation influences the fulfill-
ment of states’ international trade obligations.

Trade Agreements and Public
Health Regulations

Worldwide, interactions between public health policies and
trade agreements have become increasingly common (Janardhan
2021). The inherent tension between economic priorities and
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health priorities has heightened as a result of the trend away
from multilateralism in favor of bilateral, regional, and mega-
regional trade agreements. The scope of trade agreements has
thus grown more complex concerning countries’ ability to act
unilaterally, even within their borders, especially regarding
certain public health issues (Kanter et al. 2018).

These intersections occur mainly because wHO's recommen-
dations are nonbinding, unlike obligations under international
trade agreements, which also have binding conflict resolution
mechanisms. Commitments made under these agreements may
therefore limit countries’ ability to regulate goods, services,
intellectual property, and investments in the name of the public
interest, including public health and the environment.

While some of these agreements carve out exceptions for
health and other public matters, these clauses are often am-
biguous (Moehlecke 2019).12 This has led to the emergence of
serious concerns in recent decades about the restrictive effect
of investment protection agreements and the wto, particularly
regarding the development and implementation of policies to
enhance sustainable development (Koivusalo 2014). Such have
been the discussions that have taken place regarding tobacco
packaging, alcoholic beverage labeling, and food nutrition
labeling.

Highlighting the different ways, mechanisms, and spaces
where there is a link between international trade and health
allows us to identify and evaluate the parameters under which
states may adopt regulations on public health issues, particularly
those aimed at informing consumers of the health risks associ-
ated with consuming certain products. To this end, this section

12 The Agreement on Technical Barriers to Trade (TBT Agreement)
recognizes wro members’ basic right to protect human health and,
in doing so, to choose their own level of protection against health
risks. However, from a trade perspective, it is important that the
exercise of this right not unnecessarily restrict trade. The Committee
on Technical Barriers to Trade provides a forum for wro members
to learn more about the scope and application of member states’
regulations in light of their obligations under the TBT Agreement.
As for investment agreements, whether bilateral or regional, states
are allowed to adopt public health regulations as long as they do
not violate the provisions of these agreements.



looks at some of the cases of tobacco packaging and food and
alcoholic beverage labeling that have been debated in various
international economic forums. Our purpose is to shed light on
the parameters developed by the wro and Eu tribunals within
the context of bilateral and regional trade commitments. In
particular, the rulings of the Court of Justice of the European
Union (cjeu) and the Court of the European Free Trade Associa-
tion (eFTa Court) are noteworthy because they have addressed
the precautionary principle in public health and regional trade
commitments.

World Trade Organization™
Alcoholic Beverage Labeling

In 2010, wHo issued a global strategy to reduce the harmful use
of alcohol, in light of its serious effect on public health. Alco-
hol consumption is considered one of the main risk factors for
poor health worldwide because it is a significant contributor
to the global burden of disease, risk of premature death, and
disability"™ (World Health Organization 2010a). Two of the
recommendations in wHO’s global strategy thus deal with the

13 For methodological reasons, we decided not to study cases
before the Andean Community or the Southern Common Market
(Mercosur), since these trade bodies do not cover all the countries
in their respective regions, unlike the European Union. Moreover,
they do not have dispute settlement bodies tasked with addressing
measures affecting regional trade.

14 The TBT Agreement, negotiated during the Tokyo Round,
seeks to ensure that neither technical regulations and standards
nor testing and certification procedures create unnecessary barriers
to trade. It also recognizes countries’ right to establish the levels
that they deem appropriate for the protection of human health and
life and the environment. The agreement, which is monitored by
the Committee on Technical Barriers to Trade, allows states to raise
“specific concerns” about other member states’ regulations.
Further, the General Council convenes as the Dispute Settlement
Body to deal with disputes that may arise between member states
with respect to any of the wro agreements, while the Appellate
Body is a standing body of seven people that hears appeals of panel
reports issued in disputes brought by wro members (World Trade
Organization n.d.).

15  Asnoted by wHo, “harmful drinking is a major avoidable risk
factor for neuropsychiatric disorders and other noncommunicable
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provision of consumer information about alcohol-related harm
and the labeling of alcoholic beverages (ibid.).

Worldwide, only thirty countries have issued labeling regu-
lations for alcoholic beverages, and alcohol labeling proposals
have been the most recurrent control measure on the agenda
of the Committee on Technical Barriers to Trade (TBT Commit-
tee). The major alcohol exporters—such as the Eu, the us, Chile,
Mexico, Australia, and New Zealand—have repeatedly raised
questions about other member states” alcohol labeling propos-
als. Below, we explore three prominent cases raised before the
TBT Committee (O’Brien and Mitchell 2018).

Analysis of the discussions on regulations in Colombia
(2009), Thailand (2010), and Turkey (2013)

The data and cases presented in this section were drawn from
research conducted by Paula O’Brien and Andrew Mitchell in
2018. The objections presented by member states in the cases
of Colombia,'® Thailand,” and Turkey'® centered on six issues:

diseases such as cardiovascular diseases, cirrhosis of the liver and
various cancers” (World Health Organization 2010a).

16  In 2009, Colombia drafted a regulation that would require
front-of-container labels with health warnings about the risks
associated with excessive alcohol consumption, especially among
pregnant women. In June of that year, the European Union and the us
argued that these warning labels would have a burdensome impact
on their exports to Colombia. In 2013, Colombia notified the wro
that it had substantially modified the measure. The final regulation
significantly reduced the scope of alcoholic beverages it affected
and no longer imposed health warning labeling requirements.

17 In 2010, Thailand proposed graphic and text health warning
labels on alcoholic beverages. These labels were intended to take up
between 30% and 50% of the container area and would include one
of six warnings, which were to be rotated every 1,000 production
units (O’Brien 2013; O’Brien and Mitchell 2018). The government
ultimately abandoned this proposal as a result of the challenges
raised before the TBT Committee.

18  In2013, Turkey proposed a new labeling law requiring alcoholic
beverages to include pictograms related to alcohol consumption
and pregnancy, alcohol consumption and driving, and underage
drinking, in addition to the message “alcohol is not your friend”
(Baumberg and Anderson 2008; O’Brien and Mitchell 2018). These
warnings were subject to specific design requirements. This law
came into force only after amendments were made to the design



(i) the content of warning messages; (ii) the graphic imagery used
in the warning messages; (iii) the mandatory design require-
ments for labels; (iv) the mandatory rotation requirements for the
labels; (v) government refusal to allow stickers or supplementary
labels; and (vi) restrictions on industry marketing images and
messages on the label space (Baumberg and Anderson 2008;
O’Brien 2013; O’Brien and Mitchell 2018).

During the discussions, the TBT Committee determined that
states could issue such regulations provided they had a legitimate
objective, such as the protection of public health, under WTO rules. In
theory, if a member frames the objective of its labeling measure
in this way and offers evidence on the prevalence and nature of
alcohol-related harm, as well as the rates and patterns of consump-
tion, other members would likely not dispute the legitimacy
of the objective, as it would be in line with international trade
law—provided that the measure is demonstrated to not be
discriminatory or unnecessarily trade restrictive with regard
to either domestic or imported products.

However, the main focus in the discussions on alcohol
labeling was on the “degree of contribution” that the labeling
measures made to the achievement of the public health objective.
In this regard, members repeatedly requested scientific evidence
to justify the specific characteristics of the labeling proposals
and offered alternative science-based views for consideration.

Furthermore, during TBT Committee meetings, it was argued
that while the proposed warning labels had a “limiting effect
on trade,” their level of trade restrictiveness was relatively low.
A labeling requirement is generally viewed as less trade restric-
tive than, for example, an import ban, which is often offered as
a more restrictive example.

Last, the discussions revealed that members tend to pre-
fer less trade-restrictive alternatives that make an equivalent
contribution to the public health objective and that are also
reasonably available. The alternatives mentioned in the TBT
Committee meeting minutes were industry self-regulatory
labeling initiatives and public education or school education

rules concerning font size, style, and presentation, which resulted
from the course of several TBT Committee meetings.
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to convey information to the population about the health risks.
However, these alternatives were noted as being insufficient
to achieve the same public health objectives as the labeling
regulations.

Cigarette Packaging

According to wHO, tobacco is one of the world’s biggest public
health threats, as it is responsible for more than eight million
deaths a year (World Health Organization 2021). In response
to this challenge, wHo adopted the Framework Convention on
Tobacco Control in 2003 to decrease tobacco consumption and
foster a range of strategies for addressing the problem. One
such strategy is the adoption of strong health warnings on
cigarette packaging covering at least 30%—and ideally 50%—of
the package’s principal surfaces.” Following the convention’s
adoption, numerous countries began issuing regulations on
cigarette packaging, but some faced a series of obstacles before
the wto. One particularly salient case was Australia’s plain
packaging law (Gruszxzynski 2014), which was analyzed by
two wro bodies.

Australia
Tobacco plain packaging (WTO panel)®

The data presented in this section were extracted mainly from
the Tobacco Control Laws database of the nongovernmental
organization Campaign for Tobacco-Free Kids (n.d.-b). In 2013,
Honduras, Indonesia, Cuba, and the Dominican Republic argued

19  Studies have shown that this measure can convince smokers to
protect non-smokers indoors, encourage compliance with legislation
on smoke-free environments, and encourage more people to quit
using tobacco. Thus, pictorial warnings greatly increase people’s
awareness of the harms of smoking.

20 In 2012, Australia introduced the tobacco plain packaging
law to help reduce smoking rates and improve public health. This
regulation restricts the colors, size, and format of cigarette packag-
ing and sets rules regarding the use of logos and brand and variant
names on packs. It also increased the size of the health warnings
placed on the front of cigarette packages, requiring them to cover
75% of the front surface.



that Australia’s plain packaging law violated articles 16.1 and
20 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TR1Ps Agreement) by failing to provide protec-
tions for trademark rights, thereby constituting an unjustifiable
burden on the use of tobacco trademarks. Further, they argued
that the law violated article 2.2 of the Agreement on Technical
Barriers to Trade (TBT Agreement) by restricting commerce more
than necessary to achieve a legitimate objective.

In this dispute, the wTo panel adopted a report rejecting all
of the grounds of the complaint, holding that there was ample
evidence to show that plain packaging measures contribute to
reduced tobacco use (wro Panel 2018). It concluded that Aus-
tralia’s plain packaging measures aim to enhance public health
by reducing the use of and exposure to tobacco. The panel
reaffirmed states’ right to regulate public health and noted
that public policymaking does not interfere with trademark
protection under international economic law.

Tobacco plain packaging final ruling
(Appellate Body)

The Appellate Body held that Australia’s tobacco plain pack-
aging law was fully compatible with wto regulations and
standards. In particular, it confirmed that the tobacco control
measures “are apt to, and do in fact, contribute to Australia’s
objective of reducing the use of, and exposure to, tobacco prod-
ucts” (wto Appellate Body 2020).

Both wto bodies affirmed three key concepts regarding
the development of public health policies, particularly in the
context of tobacco packaging regulations: (i) tobacco plain
packaging does not impose more trade restrictions than neces-
sary to achieve its valid public health objective; (ii) TRIPS does
not grant trademark owners an affirmative right to use their
trademark but rather provides them with the right to prevent
others from using their marks; and (iii) tobacco plain packaging
represents a justified restriction on the use of trademarks and
does not infringe on trademark protections.
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Nutrition Labeling

The Political Declaration on the Prevention and Control of
Non-Communicable Diseases, adopted by the United Nations
General Assembly in 2011, recognizes the global burden and
threat of NcDs, as discussed in the first section of this chapter.
In light of this recognition, many countries have adopted nu-
trition labeling measures, and most have had to justify these
regulations under international economic law.

Regulatory discussions in the TBT Committee* concerning
Thailand (2010),%* Chile (2013),% and Indonesia (2013)*

Nutrition labeling for public health purposes has been dis-
cussed repeatedly in the TBT Committee. These discussions
have emerged under the premise that public health regulations
requiring nutrition labeling are a legitimate policy objective as

21 The data presented in this section were extracted mainly from
Thow et al. (2017).

22 In 2006, Thailand proposed a mandatory front-of-package
warning label with the statement “children should take less,” along
with a traffic light presentation of nutritional information for five
categories of snacks commonly eaten by children. Implementation
was postponed in 2008, and in 2013, the government implemented
an alternative measure requiring a warning label with the statement
“consume in small amounts and exercise for a healthy condition”
and guideline daily amounts for certain categories of processed
foods. Following this, no further concerns were raised in the TBT
Committee (Thow et al. 2017, 565).

23 In2013, Chile introduced a regulation mandating the inclusion
of enhanced nutrition information to combat obesity and Ncps. The
regulation, which applied to specific categories of processed foods,
required the display of a label in the shape of an octagon covering
20% of the packaging. In 2014, this requirement was updated to a
hexagonal label for foods surpassing thresholds for saturated fats,
sodium, sugars, or calories. The regulation was developed on the
basis of a participatory process and was grounded in health data
highlighting the escalating rates of childhood obesity and associ-
ated Ncps (Thow et al. 2017, 565).

24 In 2013, Indonesia proposed a labeling measure that would
require processed food packaging to display health warnings.
The warning labels were designed to detail the salt, sugar, and
fat content of products. This measure faced opposition from some
wTo members and was rooted in Indonesia’s Balance Nutrition
Guidelines and wHo recommendations, along with data from a
2014 nutrition survey (Thow et al. 2017, 565).



long as there is no discrimination between domestic and im-
ported goods. However, such measures have prompted concerns
in four areas: (i) their trade restrictiveness; (ii) the existence
of scientific evidence on the effectiveness of the measures in
achieving the stated public health objective; (iii) compliance
with international standards; and (iv) the amount of time given
to other members to present comments (Boza Martinez et al.
2019; Lai and Becher 2020; Rimpeekool et al. 2015).

Some members suggested that the proposed measures
threatened to restrict trade more than necessary by imposing
unnecessary burdens on producers, exporters, and consumers.
In particular, their concerns centered on two practical ques-
tions: first, the possibility of allowing stickers as a strategy to
facilitate compliance and make the measures less trade restric-
tive; and second, the burden of having to label a wide range of
foods, as was the case in Chile. In this regard, the TBT Agree-
ment recognizes members’ right to provide the level of public
health protection that they deem appropriate when pursuing
legitimate objectives. This means that there must be a degree
of proportionality between the restrictiveness of a measure and
the risk it seeks to mitigate (Boza Martinez et al. 2019; Lai and
Becher 2020; Rimpeekool et al. 2015).

Second, concerning the effectiveness of the measures, mem-
bers requested evidence demonstrating that the regulations
were necessary in order to achieve the public policy objective
of improving the population’s diet and preventing Ncps. In
particular, they questioned why Chile’s proposed regulation did
not apply to meals sold in fast food restaurants or to products
such as hot dogs, hamburgers, cheese, and chocolate. They also
argued that the use of warning labels, “stop sign” symbols, and
phrases such as “high in” could lead to fear among consumers or
cause confusion regarding the foods that must carry labels dis-
closing high levels of nutrients associated with the risk of NcDs
(Boza Martinez et al. 2019; Lai and Becher 2020; Rimpeekool
et al. 2015). In the case of Chile—after several discussions and
objections from members such as the us, Australia, Switzerland,
Canada, Argentina, and the Eu, among others—the size of the
stop sign label was reduced to 4%-7% of the package surface
(Barlow et al. 2018).
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Third, with regard to compliance with international stan-
dards, some members suggested that if there was a less trade-re-
strictive alternative that could make an equivalent contribution
to the policy objective and was reasonably available, this would
be preferable from the standpoint of international economic law.
Specific alternatives that were offered included the voluntary
approaches adopted in Australia and Switzerland. Some mem-
bers also proposed using the Codex Alimentarius guidelines
as a basis for labeling regulations or carrying out educational
campaigns as possible alternatives, in order to avoid a clash
between regulatory measures and international standards.
Based on these points, the TBT Committee concluded that one
of the main concerns regarding the restriction of trade was the
mandatory nature of the measures (Boza Martinez et al. 2019;
Lai and Becher 2020; Rimpeekool et al. 2015). In this regard, to
maximize compliance with the TBT Agreement, there must be
a clear link between existing scientific evidence, the design of
the measure, and the legitimate public health objective being
sought (Lai and Becher 2020).

Finally, some members raised concerns regarding the lack
of formal notification of the proposed measures, the amount
of time that was given to other members to submit comments,
and the relatively short deadlines for industry compliance.
Even in the cases where the deadlines for implementation
were more generous than those stipulated by article 2.9 of the
TBT Agreement (Chile, for example, gave a one-year deadline),
these members argued that this was insufficient compared
to the time given for other labeling interventions, such as the
voluntary system adopted in the Eu (which included a three-
year deadline) (Boza Martinez et al. 2019; Lai and Becher 2020;
Rimpeekool et al. 2015).

Regional Economic Law: European Union

In the course of our research for this section, we utilized the
Campaign for Tobacco-Free Kids database to identify relevant
cases (Campaign for Tobacco-Free Kids n.d.-b). This section
delves into a series of cases that occurred within the context of
the EU’s trade agreements, providing insight into the standards



developed to support public health policies regarding the label-
ing of food, alcohol, and tobacco. We focus in particular on the
application of the principle of proportionality by the cjeu and
the precautionary principle by the eFtra Court.

Court of Justice of the European Union®

R (on the Application of) Philip Morris Brands SARL
et al. v. Secretary of State for Health (UK)

In 2014, the Eu issued the Tobacco Products Directive (TPD).2¢
Philip Morris and British American Tobacco then took legal
action against the UK, objecting to the government’s planned
implementation of TPD requirements in its domestic legisla-
tion. The tobacco companies contended that certain parts of
the TPD were invalid because they were not in line with Eu
treaties, lacked proportionality or evidential support, were not
adequately harmonizing in nature, and breached the principle
of subsidiarity (Campaign for Tobacco-Free Kids n.d.-a).

In response to this challenge, a UK court referred the case
to the cjeu. However, the cjeu upheld all aspects of the TPD,
including the provisions mandating illustrated warning labels
and additional packaging restrictions such as plain packaging. It
also asserted that the EU has the authority to prevent barriers to
trade in tobacco products while ensuring a high level of public
health protection. Consequently, the cJeu determined that the
UK’s packaging and labeling requirements were proportionate
and did not exceed what was necessary, dismissing the objec-
tions raised (Campaign for Tobacco-Free Kids n.d.-a).

25  The Court of Justice of the European Union aims to ensure that
EU law is interpreted and applied equally in all member countries
and to ensure that member countries and European institutions
comply with EU law.

26 The TPD sets out rules for the manufacture, presentation, and
sale of tobacco and related products. In particular, it requires the
tobacco industry to inform EU countries of the ingredients used in
tobacco products and to display health warnings on the packaging
of tobacco and related products. The combined warnings (including
images, text, and information on how to quit smoking) must cover
65% of the front and back of packages (Directive 2014/40/Euv).
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Pillbox 38 (UK) Ltd. v. Secretary of State for Health (UK)

Pillbox 38 (ux) Ltd., an e-cigarette manufacturer, filed a judicial
review against the UK government challenging its intention
to implement the TPD in its domestic legislation. In reviewing
the claim, the cJeu found the TPD to be valid and upheld all
of the requirements regarding e-cigarettes, including health
warnings, the prohibition of most e-cigarette advertising, the
requirement to notify the government before rolling out a new
product, and the requirement to include a leaflet in the product
with information such as an ingredients list.

According to the court, it was permissible to regulate e-
cigarettes differently from other tobacco products, in part be-
cause e-cigarettes were novel products and because there was
insufficient information about their health effects. Regardless,
the identified and potential risks linked to the use of e-cigarettes
meant that the Eu could act in accordance with the precaution-
ary principle in public health. Indeed, because of the insuffi-
ciency or imprecision of the results of studies conducted, there
is uncertainty regarding the existence or extent of the alleged
risk of smoking e-cigarettes. However, there remains a likeli-
hood of real harm to public health should the risk materialize.
Therefore, the precautionary principle justifies the adoption of

restrictive measures.

Neptune Distribution SNC v. Minister for
Economic Affairs and Finance (France)®

In this case, the French Council of State asked the cJeu whether
the country’s labeling provisions on mineral waters complied
with the rights enshrined in article 11(1) (freedom of expression
and information) and article 16 (freedom to conduct business)
of the Charter of Fundamental Rights of the European Union,
as well as article 10 (freedom of expression) of the European
Convention on Human Rights. The court acknowledged that

27 In a resolution issued on February 5, 2009, the government
of France ordered Neptune Distribution to remove any statement
from its labels or advertising that misled consumers into believing
that the company’s mineral waters were low or very low in salt or
sodium.



France’s prohibition constituted an interference with companies’
freedom of expression and information, as well as their freedom
to conduct business. However, it determined that guarantee-
ing consumers the most accurate and transparent information
possible about product characteristics was closely linked to
the protection of human health. Therefore, the general interest
justified these restrictions on the freedom of expression and
information and the freedom to conduct business.

In this light, the court dismissed the arguments of the
mineral water company Neptune Distribution. It also noted
that all risks associated with human health should be guided
by the precautionary principle, according to which protective
and restrictive measures may be adopted as long as there is un-
certainty about the existence or extent of risks to human health.

European Free Trade Association Court®
Philip Morris Norway AS v. The Norwegian State

Philip Morris Norway, an importer of tobacco products, sued
Norway in the Oslo District Court, claiming that the country’s
ban on tobacco advertising—which included a ban on visual
displays in retail outlets—was incompatible with the European
Economic Area (EEA) Agreement.” In this case, the district court
requested preliminary rulings from the erra Court, which
determined that if the prohibition affected tobacco products
manufactured in Norway as much as those imported from
other EEA states, the ban would be compatible with the EEa
Agreement. Furthermore, it noted that the import restrictions
were prohibited unless they were justified on public health
grounds and were not arbitrary or discriminatory. Therefore,
it was up to the national authorities to demonstrate that their
rules were necessary to achieve the stated objective and that

28 The erta Court was established in 1994 and has been based
in Luxembourg since 1996. It monitors compliance with EEA rules
and is composed of three judges (one for each member state).

29  The EEA was created in 1994 to extend the EU’s provisions on its
internal market to members of the European Free Trade Association
(EFTA). EFTA member states Norway, Iceland, and Liechtenstein are
members of the EEA.
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this result could not be attained with less restrictive means or
through prohibitions or restrictions with a lesser effect on trade
within the Eea. Thus, a visual display ban, whose objective was
to reduce tobacco use among the public in general and young
people in particular, was suitable and necessary for public
health reasons, as provided by article 13 of the EEA Agreement.

Pedicel AS v. The Norwegian Directorate
for Health and Social Affairs

The government of Norway consulted the EFta Court to deter-
mine whether the country’s general ban on alcohol advertis-
ing, as set out in article 9-2 of the Alcohol Act, was covered by
article 11 or article 36 of the EEA Agreement. It also sought to
find out whether its ban was justified on public health grounds,
in conformity with the proportionality principle enshrined in
article 13 of the EEA Agreement.

According to the court, Norway had to demonstrate that
the measures adopted were appropriate for achieving the stated
objective and that less trade-restrictive alternatives would not be
as effective in meeting that objective. The court held that Nor-
way’s policy on alcohol and its ban on alcohol advertising were
motivated by social and health considerations. In this regard,
the ban did not constitute a means of arbitrary discrimination
or a disguised restriction on trade between EEA member states.
It also held that the precautionary principle did not apply in
this case, since the effects of excessive alcohol consumption on
human health are not uncertain.

Finally, the court recalled that the health and life of humans
are the most important factors among the property and interests
protected by article 13 of the EEA Agreement. Thus, the court
held, the contracting parties could determine the degree of
protection they wished to afford to public health and the way
in which they wished to achieve that protection. That said, they
may do so only within the limits set by the EEA Agreement,
particularly as it relates to the principle of proportionality.



Parameters under International Economic
Law That Apply to the Adoption of
Front-of-Package Warning Labels

As trade agreements have grown, greater attention has begun
to be paid to two major issues: first, the scope of trade and
investment liberalization agreements and their influence on
domestic regulatory and policy frameworks, and second, trade
in commodities that are harmful to health, particularly tobacco,
alcohol, and ultra-processed foods and the ingredients used to
make them.

The analysis in this chapter highlights the ongoing con-
cern regarding the potential challenges faced by governments
wishing to adopt or implement various regulatory and public
policy measures related to tobacco, alcohol, and ultra-processed
foods within the framework of international trade law. At the
same time, the degree of “regulatory autonomy” retained by
governments vis-a-vis the global trade regime has been the
subject of debate in the past decade. According to a study by
Barlow et al. (2018), between 1995 and 2016, ninety-three food,
beverage, and tobacco regulations were challenged at the wto;
of these, 41.9% centered on labeling rules. Further, 16.4% of the
challenges related to “unnecessary” barriers to trade, and just
1.1% were not resolved and escalated to a trade dispute (ibid.).

These issues, as demonstrated above, are not inconsequen-
tial, as states must protect public health and fulfill their human
rights obligations, in addition to addressing the potential impact
on international trade that domestic regulations might have.
Thus, when deciding whether to apply regulatory measures
aimed at preventing NcbDs, states must consider, among other
factors, compliance with trade-related obligations and their
progressive development.

One method for approaching this decision whether to pur-
sue a regulation is to analyze similar cases, as we propose in
this chapter. This can shed light on the premises under inter-
national trade law that apply with regard a domestic regulation
that seeks to address a public health problem. In this regard, we
propose six parameters that we believe can help reconcile the
tensions that have been highlighted throughout this chapter:
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Within the framework of their wTo commitments, countries
can adopt measures that restrict international trade, provided
that the measures are necessary to achieve a legitimate ob-
jective or public interest. Among these measures are those
that promote public health.

States are free to determine the degree of protection that
they wish to offer to their citizens, without this necessarily

constituting a violation of international trade rules.

Measures must be based on the best available scientific
evidence, and it is necessary to ensure that trade-restrictive
regulations are proportionate to the stated public policy objec-
tive. If a state does not have scientific evidence, it should seek
another measure that is proportionate to the public health
objective pursued and does not impose unnecessary burdens
on importers and exporters. Among the measures that have
been raised during the discussions analyzed in this chapter
are education and self-regulation. Nonetheless, it is impor-
tant to emphasize that these measures are less than ideal for
complying with public health objectives, as the best available
scientific evidence, mentioned at the beginning of this chapter,
shows disparate impacts between the two types of models.

Under the EU’s regional trade agreements, when the best
scientific evidence on the effects of consuming a certain
product is unavailable, states may apply the precautionary
principle when adopting regulatory measures. According to
this principle, in cases where the insufficiency or impreci-
sion of study results makes it impossible to determine with
certainty the existence or extent of a risk—but where there
remains a likelihood of real harm to public health should the
risk materialize—the adoption of trade-restrictive measures
concerning that product is justified.

These measures must be applied equally to domestic and
imported goods, as there is no room for differentiation be-
tween products.*

30 Cargill, Incorporated v. United Mexican States; Corn Prod-
ucts International, Inc. v. United Mexican States; Archer Daniels



5. Trademark holders do not enjoy an absolute right of use,
free from regulation. Rather, they have an exclusive right,
understood as the capacity to prevent third parties from
using the trademark. Regardless, this right is subject to the
regulatory power of the state’ and public interests.

6. Itis important for states, within the framework of their in-
ternational trade obligations, to adhere to the principle of
transparency and to notify other states as soon as possible
of any new regulations on product labeling, so that these
states can prepare comments and so that any concerns can
be addressed.

Conclusion

Measures to combat obesity, overweight, and chronic NcDs are
increasingly at the center of tensions between trade agreements
and public health. Consistency between trade policies and health
policies at the national level is critical for effective regulation.
To this end, countries must adopt strategies that address the
harmful effects of consuming foods high in fats, sodium, or
sugars. At the same time, they must address arguments that
arise from the occasional conflicts between the protection of
public health, on the one hand, and trade and investment agree-
ments, on the other.

Self-regulation, as explored in the first section of this chap-
ter, is a form of circumscribing the regulatory space enjoyed by
states—a way for the industry to impose its own rules of the
game and to sidestep guarantees of compliance. Indeed, analyses
of the two models of front-of-package labeling—voluntary and
mandatory—show that self-regulation is not the most suitable
mechanism for achieving public health objectives as they relate
to Ncps. Both scientific evidence and international standards
demonstrate that state-mandated labeling models ensure higher
levels of industry compliance and clearer standards.

Midland Company and Tate & Lyle Ingredients Americas, Inc. v.
United Mexican States.

31 Philip Morris Brands Sarl, Philip Morris Products S.A. and
Abal Hermanos S.A. v. Oriental Republic of Uruguay.
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In the same vein, mandatory labeling schemes do not
compromise states’ commitments under international trade
law, since these models are permitted as long as they seek to
achieve a legitimate objective, such as public health. We believe
that states have significant policy space to ensure a high level
of public health protection in the development and implemen-
tation of their domestic policies and to thus comply with their
obligations regarding the right to health and related rights,
provided that they comply with key principles of international
economic law.

Finally, it is vital to protect states” regulatory space, which
has been clarified and shaped by various decisions made in
international economic settings, some of which we have ana-
lyzed in this chapter. In order to preserve this regulatory space,
states should make an effort to adhere to the six parameters
outlined in this chapter so that there is no question about the
legitimacy of public health measures that are proportionate in
their trade restrictiveness, as in the case of nutrition labeling.
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Introduction

In a food environment that has not been conducive to nutrition-
ally adequate food (Swinburn 2019), the population worldwide
has suffered weight gain—even among children and adoles-
cents—and high levels of chronic noncommunicable diseases
(World Health Organization 2004). Beyond its negative impacts
on people’s health and the environment, poor nutrition also has
direct and indirect costs for society (Miiller and Sukhdev 2018;
Garde and Zrili¢ 2020), which should be taken into account when
formulating and implementing public policies.

It is well known that weight gain and chronic noncommu-
nicable diseases are the product of a range of causes, but it is
equally well known that one of their determinants is low-quality
diet (Pan American Health Organization 2014). In this context,
strengthening nutrition labeling requirements is a much-needed
measure (Pan American Health Organization 2020).

Over the past decade, the debate on food labeling require-
ments has come to the fore, especially in Latin America, where
regulations have been updated to improve consumers’ ability
to understand the information contained on the labels of pack-
aged foods. Changes in food labeling have already been seen in
Chile, Mexico, Uruguay, and Peru. And in Brazil, a new standard
has granted a generous deadline for compliance by industry,
so the changes will not be noticeable until after October 2022.
Meanwhile, new standards in Colombia and Argentina are
awaiting regulation.

Although each of these measures is unique, they all re-
quire the disclosure of high levels of nutrients of concern (as
determined by the thresholds in each country’s legislation) and
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establish certain claims for packaged foods. Chile, Peru, and
Mexico have also established restrictions on advertising aimed
at children, and Argentina has similarly approved a law and
accompanying regulations on the promotion of healthy eating.

Despite the importance of these food labeling measures,
questions are still being raised about their legality, specifically
whether they violate international trade agreements such as
those of the World Trade Organization’s (WTo) Agreement on
Technical Barriers to Trade (TBT Agreement). Many critics also
claim that food labeling is already addressed by the Codex Ali-
mentarius standards, an argument that was raised in the cases
in Chile (Mialon et al. 2020) and Brazil (Mialon et al. 2021). In
practice, free trade agreements have been used—wrongly, as this
chapter shows—as a kind of shield against attempts to regulate
policies aimed at promoting public health (Tangcharoensathien
et al. 2019; Dorlach and Mertenskétter 2020).

Against this backdrop, there is a need to analyze the role
of the international trade system, as well as its limits and
potential, in protecting the fundamental rights of consumers,
particularly their rights to health and to adequate food. This is
because the fulfillment of these rights requires access to clear
and accurate information on product labels so that consumers
are not misled or deceived.

While it is true that the diversity of domestic food labeling
standards has an impact on international trade, it is also true
that health policies must take into account the specific context of
each country, including the population’s consumption patterns
and educational levels. Therefore, a single global regulation will
not always be suitable for dealing with a given health demand,
nor will it suffice for every country’s reality. This understand-
ing, which supports the use of unilateral measures to address
urgent issues regarding people’s health and lives, is based on
the state’s duty to protect and promote human rights, a duty
that is acknowledged in the wro framework.

In light of questions concerning the legitimacy of food la-
beling policies adopted in Latin America—specifically regard-
ing their compatibility with international trade rules—it is of
critical importance to evaluate the rules that are applicable to
this situation. To this end, it is important to consider not only



the standards under international economic law but also those
related to states’ duty to promote and protect human rights.
This is the objective of this chapter.

The International Framework for
Interstate Cooperation

To understand the ostensible conflict between international
trade rules and human rights duties, we must begin by noting
the fact that many of the norms concerning interstate coopera-
tion date back to the 1940s. During this period, in response to
the atrocities of the Second World War, a number of international
agreements were reached in order to prevent the recurrence
of similar grave human rights violations. Agreements were
thus signed to promote better cooperation among countries
with regard to trade and financial relations, as well as agree-
ments aimed at defining minimum standards of protection for
individuals.

With respect to international trade, in 1947 countries signed
the General Agreement on Tariffs and Trade (GaTT), which,
decades later, was absorbed by the Marrakesh Agreement of
1994 (the wto Agreement) establishing the wTo.

Meanwhile, on October 24, 1945, via ratification of the
United Nations Charter, states created the United Nations
(un), a body that would be tasked with improving coopera-
tion among countries by establishing common values around
human rights. This movement toward the humanization of
international law and the internationalization of human rights
was marked by the “expansive force of the principle of human
dignity” (Piovesan 2018).

It was in this context that the un General Assembly, via
Resolution 217 A (111) of December 10, 1948, adopted the Uni-
versal Declaration of Human Rights. This declaration inaugu-
rated the modern-day conception of human rights, bringing an
“axiological foundation and evaluative unity” (Piovesan 2001)
to the field of international human rights law. The declaration
recognized all persons as subjects of international law, reinforc-
ing the notion of the universality of human rights, which were
seen as indivisible, interdependent, and interrelated. It also
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enshrined both civil and political rights and economic, social,
and cultural rights, giving them equal status and making them
equally enforceable (Henkin 1990).

With regard to the rights of individuals, two important
international covenants were adopted in 1966 that, together
with the Universal Declaration of Human Rights, formed the
International Bill of Human Rights; these covenants were the
International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural
Rights. At the regional level, the inter-American human rights
system—inaugurated by the American Convention on Human
Rights of 1969—enshrined the rights to health and to nutrition-
ally adequate food in the Protocol of San Salvador of 1988.

For the purpose of this chapter, it is worth noting that all
of the aforementioned instruments, albeit with variations in
wording, provide for the rights to health and to food. As a
result, states have a duty to promote and protect these rights,
including in international trade matters, as will be shown be-
low. It is also important to note that the fragmentation of these
treaties and the diversity of their theoretical foundations—the
moral value intrinsic to human rights versus the utilitarianism
typical of trade matters—present challenges when it comes to
implementation, especially when there is a need to reconcile
the two systems.

It is therefore unsurprising that there is a movement to en-
hance the coexistence of the two systems and promote coherence
between them. This is the aim of two reports—one by the un
High Commissioner for Human Rights, entitled Liberalization
of Trade in Services and Human Rights (High Commissioner for
Human Rights 2002), and another by the Inter-American Com-
mission on Human Rights” Office of the Special Rapporteur on
Economic, Social, Cultural and Environmental Rights (REDEscA),
entitled Business and Human Rights: Inter-American Standards,
which was approved by the Inter-American Commission on
Human Rights on November 1, 2019 (Special Rapporteurship
on Economic, Social, Cultural and Environmental Rights 2019).
These reports will be examined in more detail below.

This more recent movement seeking convergence be-
tween the two systems opens a window of opportunity for



compatibility and coherence between international trade rules
and human rights standards. This is an issue that continues to
be addressed in current wto legislation and is the focus of the
following section.

Legitimate Objectives: A Gateway to
Reconciliation between International
Trade and Human Rights

Although the wro Agreement deals specifically with trade is-
sues, it includes avenues for reconciling the international trade
agenda with duties regarding the protection and promotion of
human rights. The preamble to the wro Agreement stipulates
that relations in the field of trade and economics “should be
conducted with a view to raising standards of living, ensur-
ing full employment and a large and steadily growing volume
of real income and effective demand.” Further, such relations
should focus on “expanding the production of and trade in
goods and services, while allowing for the optimal use of the
world’s resources.” This should be done “in accordance with the
objective of sustainable development, seeking both to protect
and preserve the environment and to enhance the means for
doing so in a manner consistent with their respective needs
and concerns at different levels of economic development.”

According to article 5.1 of the agreement, the General
Council “shall make appropriate arrangements for effective
cooperation with other intergovernmental organizations that
have responsibilities related to those of the wro.” This rule will
be one of the main themes explored here. In addition, of the
entire wro system, which consists of various agreements, the
three instruments that require the most attention are the GATT,
the TBT Agreement, and the Agreement on the Application of
Sanitary and Phytosanitary Measures (sps Agreement), due to
their direct correlation with food trade.

The objective of the TBT Agreement is to ensure that—as a
general rule—the standards, technical regulations, and confor-
mity assessment procedures developed by wro member states
do not accord less favorable treatment for imported products
than that accorded to like products of national origin and to like
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products originating in any other country. Thus, the underly-
ing premise is that technical regulations should not be drafted,
adopted, or implemented with the purpose (willful intent) or
effect (unintended consequence) of creating technical barriers
to international trade. In this light, the use of nontransparent
standards or technical regulations, those not based on inter-
national standards, or even those involving nontransparent
or excessively costly conformity assessment procedures, as
well as excessively rigorous inspections, is prohibited. This
premise is key for correctly understanding the exceptions to
the general rule when a state is faced with the need to achieve
a legitimate objective.

Meanwhile, the objective of the sps Agreement is to protect
human, animal, and plant life and health through standards,
procedures, and controls for international trade in agricultural
products. This agreement, following the logic of the wro regula-
tory framework, recommends the observance of international
standards and prohibits the imposition of arbitrary measures
that lack reasonableness and proportionality.

The sps Agreement also expressly mentions the application
of the standards of the Codex Alimentarius Commission, a
forum created in 1963 by the Food and Agriculture Organiza-
tion of the United Nations and the World Health Organiza-
tion. One of the aims of the Codex Alimentarius standards
is to protect consumer health and ensure fair practices. In
this regard, the development of definitions and requirements
aimed at facilitating international food trade must be guided
by the mission of protecting human health and ensuring fair
practices. Although the Codex Alimentarius standards are not
binding, they represent a compilation of norms agreed on by
member countries and thus have great influence on regional
and domestic regulatory debates.

In light of the above, we can conclude that the wTo system
has the protection of life and health (human, animal, and plant)
among its objectives. Beyond seeking to define minimum pa-
rameters for enabling the international flow of goods, wto rules
also aim to support limitations created by states to protect health
and life, as well as measures designed to prevent consumers
from being misled and to prevent diseases.



This is the scenario that underpins the possibility of the
WTO system being open to the imposition of rules other than
those established internationally, particularly when a country
identifies the need to address an exceptional domestic concern,
a circumstance that the GATT refers to as a “legitimate objective.”
Article xx of the GATT, as well as article 2.2 of the TBT Agree-
ment, guarantees the possibility of states adopting unilateral
measures to meet legitimate objectives. These measures, as
identified in the text of the provision, include the prevention
of deceptive practices and the protection of human health or
safety, animal or plant life or health, and the environment.
Therein lies the window for the wTo system to accommodate
human rights claims.

In practice, determining the existence of a legitimate objec-
tive—for the purpose of confirming a measure’s compatibility
with the provisions of article xx, requires casuistry, or case-
based reasoning. While there is openness to the possibility of
identifying legitimate objectives, doing so cannot be random or
generic; the justification of a measure that has not been agreed
on by member states must be concretely demonstrated by the
country in question.

Determining whether a specific measure qualifies as an
exception requires conducting a two-tiered test, as outlined in
the diagram prepared by Japan’s Ministry of Economy, Trade
and Industry featured in figure 1.

A measure’s justification is dependent on the state’s abil-
ity to prove (i) that there is a link between the measure being
adopted and the stated policy objective; (ii) that the measure is
technically and scientifically sound; and (iii) that the measure
is proportional—in other words, that it is neither more rigor-
ous nor milder than necessary to achieve the objective being
sought (Prazeres 2003; Chaddad 2014).

Moreover, analysis of the criterion of proportionality
requires checking three elements: (i) how much the measure
contributes to the stated policy objective; (ii) the relevance of the
common interests or values to be protected; and (iii) what impact
the regulation will have on imports or exports (Tamiotti 2007).
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FIGURE |
Two-tiered test (theoretical frame for
interpreting GATT article XX)

Matters to be Matters to be
proven by proven by
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countries countries
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Violation to reasons in the GATT article xx
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GATT provisions respective items (= consistent
. of GATT .
of GATT article xx with GATT)
Unjustifiable
No Yes )
under GATT
article xx
(= inconsistent
with GATT)

Source: Ministry of Economy, Trade and Industry (2016)

Lastly, the test requires checking whether (i) there is arbitrary
and unjustifiable discrimination between countries or (ii) there
is a disguised restriction on international trade. If the answer to
either of these questions is affirmative, the measure is deemed
invalid according to the chapeau of article xx of the GATT.

Having reviewed these theoretical considerations for
evaluating a unilateral measure’s compatibility with the general
exceptions outlined in the GATT, it is now important to look at
specific cases disputed in the wro. In particular, I will look
at cases involving countries” adoption of policies seeking to
promote legitimate objectives, such as the protection of public
health.

Disputes in the WTO

This section focuses on cases related to article xx(b) of the GaTT.
In particular, it looks at discussions involving state claims that
a particular regulation is intended to meet the need to promote
people’s health and lives. My research is based largely on the
consolidated case law of the wro Appellate Body—namely, an
analytical index available on the wrto’s website (World Trade
Organization 2021b) and the wto publication wWro Dispute
Settlement: One-Page Case Summaries 1995-2020 (World Trade



Organization 2021a). The first of these resources highlights the
emblematic cases that have shaped the wro’s understanding
of the scope and limits of article xx—for example, us—Gasoline
(Ds2), us—Shrimp (ps58), EC-Asbestos (DE 135), and Brazil-Retreaded
Tires (Ds332).

The first two cases illustrate the nature and purpose of the
chapeau of article xx. Us—Gasoline (ps2) involves the identification
of disguised—and thus unjustified—protectionism. In 1995,
Brazil and Venezuela questioned the us policy of restricting
gasoline imports under the pretext of protecting the environ-
ment. In its evaluation of this case, the wro Appellate Body
found that although the measure was justified in its aim of con-
serving exhaustible natural resources, the parameters adopted
were arbitrary because they included different requirements for
domestic and imported products; the measure was thus a case
of unjustified discrimination. Similarly, in us—-Shrimp (Ds58),
India, Malaysia, Pakistan, and Thailand filed a challenge in
1997 to the us’s certification requirement for imported shrimp.
While the Appellate Body recognized the us’s intention to pro-
tect exhaustible resources, it determined that the justification
failed to meet the requirements of the chapeau of article xx of
the GATT. These two cases illustrate an important procedural
approach embraced by the wto in evaluating whether measures
fall within the exceptions allowed by wTo rules.

This approach involves two stages: first, an assessment of
whether the measure falls under one of the legitimate objectives
outlined in article xx, and second, an evaluation of whether the
measure falls under the chapeau of article xx. One good example
of this sequence is Brazil-Retreaded Tires (ps332) from 2005, in
which the European Union questioned Brazil’s import ban on
retreaded tires. In its defense, Brazil argued that (i) the ban
would prevent risks to health, life, and the environment; (ii)
the measure was appropriate with regard to the public policy
being pursued; (iii) the measure was necessary to achieve that
objective in the absence of reasonably available alternatives; and
(iv) it did not constitute arbitrary discrimination or a disguised
restriction on international trade. The wro Appellate Body held,
in 2006, that the measure was necessary and that there were no
reasonably available alternatives to the ban (art. xx(b)). At the
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same time, the Appellate Body found that the importation of
tires from other Southern Common Market (Mercosur) coun-
tries and from countries with court injunctions in their favor
constituted arbitrary and unjustifiable trade discrimination,
prohibited by the chapeau of article xx.? This case, as noted by
the Appellate Body, illustrated the tensions that can exist be-
tween international trade, on the one hand, and public health
and environmental concerns, on the other.

An opposite finding was issued is EC-Asbestos (Ds135), which
centered on a complaint filed by Canada in 1998 challenging
France’s ban on the use of chrysotile asbestos. In this dispute,
the Appellate Body upheld France’s interest in protecting the
health of workers (subject to prolonged exposure to asbestos)
and of the population in general (subject to occasional exposure
to asbestos). It also found that the measure complied with the
conditions set out in the preamble to article xx, as it did not con-
stitute arbitrary or unjustifiable discrimination or a disguised
restriction on international trade. It is interesting to note that
the Appellate Body assessed the reasonableness of the ban and
confirmed that no other measure was available.

Meanwhile, the second wto resource consulted in my analy-
sis served as a basis for evaluating specific cases in which there
was a discussion about whether measures were justified under
article xx(b) of the GATT. Here, I found the aforementioned cases
of EC—Asbestos (Ds135) and Brazil-Retreaded Tires (Ds332), in addi-
tion to China—Raw Material (0s394, 395, 398), Indonesia—Chicken
(ps484), and Ec—Seal Products (ps400, 401). Since the discussion
in EC-Seal Products (Ds400, 401) related to animal protection, not
human health, I excluded it from my analysis.

The dispute over Brazil’s ban on retreaded tires (Ds332) re-
sulted in an important jurisprudential development concerning
the scope of the concept of necessity provided for in paragraph
(b) (“necessary to protect human, animal or plant life or health”).
As noted above, determining whether a measure is justified

2 Brazil’s executive branch presented this decision before the
Supreme Court (ADPF 101) in an effort to secure a ruling declaring
unconstitutional the importation of used and retreaded tires from
any country, including Mercosur members.



requires examining (i) whether the measure is designed to
achieve the desired objective; (ii) whether the measure is nec-
essary to achieve this objective; and (iii) whether the measure
unnecessarily restricts international trade. In this case, the
Appellate Body noted that this requirement does not mean
that a trade-restrictive measure whose contribution is not im-
mediately evident cannot be justified; indeed, certain complex
environmental or public health problems can be addressed
only through a comprehensive policy that includes a variety
of interacting measures. Thus, in such cases, in the short term
it may be difficult to isolate a measure’s contribution to public
health or environmental objectives.

Meanwhile, the dispute over France’s ban on the use of
asbestos (ps135) highlighted the importance of demonstrating
that a measure is based on science and on an evaluation of risk.
In this case, the Appellate Body also explicitly acknowledged
wTto members’ right to determine the level of health protection
that is appropriate in a given situation.

In China—Raw Materials (s394, 395, 398), the European Union,
Mexico, and the us raised questions in 2009 about China’s
policy establishing export restraints on certain materials, such
as bauxite, magnesium, and zinc. China’s measure was based
on an interest in reducing the health risks associated with pol-
lution by encouraging the use of recycled materials over raw
materials, thereby limiting pollution. In this case, the Appellate
Body found that the measure did not fulfill the stated objective.

Indonesia—Chicken (Ds484) stemmed from a challenge raised
by Brazil in 2014 regarding Indonesian import restrictions on
chicken products from Brazil. According to the Appellate Body,
Indonesia did not demonstrate that there were justifications for
the exceptional treatment against Brazil, and it held that the
measure would result in unjustified less favorable treatment of
Brazilian products, in violation of article xx(b) and the chapeau
of article xx.

Lastly, in light of their relevance to the current debate on
measures aimed at protecting health, I looked at the disputes
concerning Australia’s standardization of tobacco packaging,
known as Australia—Tobacco Plain Packaging (ps434, 435, 441,
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458, 467).2 These disputes centered on a 2011 Australian policy
requiring tobacco products to have plain packages free from
any design elements or logos, and to contain a graphic health
warning. Five countries challenged this measure before the
WTO, arguing that it violated international trade agreements
and intellectual property rights. These countries were Ukraine
(ps434), Honduras (ps435), the Dominican Republic (ps441),
Cuba (ps458), and Indonesia (Ds467).

Despite the measure’s clear impact on trade in tobacco prod-
ucts, the wro Dispute Settlement Body found that there was a
legitimate objective and considered the Australian measure to
be proportional. It arrived at this finding after Australia demon-
strated the causal link between the measure and the objective of
reducing the public’s use of and exposure to tobacco products.

In light of the above, we can conclude that as long as the
conditions described here are met, there is room for domestic
policies aimed at protecting people’s health and life to receive
the wto’s blessing, even if they cause an impact on international
trade. This is because states” actions must be guided by human
rights principles—in other words, states must adopt a human
rights-based approach—in order to contribute to the promotion
and protection of human rights and to prevent human rights

violations.

International Trade Law from a
Human Rights Perspective

International trade policies should be guided by the promotion
of and respect for human rights (Constantin et al. 2021). This
imperative is all the more urgent when it concerns serious health
impacts on children and adolescents (Garde et al. 2020). Thus,
governments and other relevant parties must assume their
responsibility toward the most vulnerable by reducing the risk
of obesity for children and adolescents. Such a scenario calls

3 Australia—Certain Measures Concerning Trademarks, Geographi-
cal Indications and Other Plain Packaging Requirements Applicable to
Tobacco Products and Packaging.



specifically for the adoption of more effective nutrition labeling
measures (World Health Organization 2017).

It is worth noting that the traditional practice of separating
trade-related discussions from rights-related ones runs counter
to the prevailing consensus within the uN system and reduces
the system’s impact. The correct thing to do would be to adopt
what is known as a “common policy framework” (Fachin 2015)
applicable to the entire UN system and other international or-
ganizations in order to achieve convergence across all relevant
policies.

There is an apparent fragmentation of international law as
a result of the horizontality of treaties. In order to avoid con-
flicts between treaties, when interpreting them it is important
to consider how they operate on the ground in a particular
context, as well as the normative environment in general. Such
an interpretation, which seeks mutual accommodation among
treaties, is part of the principle of harmonization, according to
which norms must be interpreted in order to ensure greater
compatibility between them, even though some treaties deal
with fundamental norms—such as in the case of the un Charter,
as explained below.

Human rights treaties impose duties on states with regard
to the protection, promotion, and fulfillment of human rights.
Examples of such duties include (i) the adoption of legislation
establishing rules that are compatible with human rights stan-
dards and that set limits on third parties regarding these rights;
(ii) the promotion of public policies encouraging behavioral
change in order to guarantee the exercise of human rights; (iii)
the adoption of economic measures, such as tax incentives or
differentiated taxation of certain products or activities; and
(iv) the application of sanctions in the event of third parties’
noncompliance with the regulations in force.

State action must therefore always be guided by the obli-
gations contained in human rights instruments, even in cases
where a state faces a trade-related issue (whether national or
international). States must always promote and protect human
rights, as well as prevent them from being violated by third
parties; if action is not taken to prevent such violations, the
state may be held accountable (Barbosa et al. 2021).
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The duty to act with a human rights focus stems from article
103 of the uN Charter, read in conjunction with article 1. Accord-
ing to article 103, “in the event of a conflict between the obliga-
tions of the Members of the United Nations under the present
Charter and their obligations under any other international
agreement, their obligations under the present Charter”—which
include respect for human rights—*“shall prevail.”

Recognizing the cross-cutting scope of human rights pro-
motes effective cooperation among intergovernmental bodies.
This idea is enshrined in article 5(1) of the wro Agreement,
which states that “the General Council shall make appropriate
arrangements for effective cooperation with other intergovern-
mental organizations that have responsibilities related to those
of the wto,” which include the uN and organizations related to it.

In addition, the wTo and UN have signed a commitment to
collaboration entitled “Arrangements for Effective Cooperation
with other Intergovernmental Organizations: Relations between
the wto and the United Nations,” which seeks to strengthen
the cooperative ties between the two systems. The agreement
also notes that cooperation between the wro and uN, including
appropriate reciprocal participation in each other’s meetings,
could “assist in the smooth and efficient functioning of both
organizations in areas where interaction could be of benefit”
(World Trade Organization 1995).

In connection with these agreements, the un High Commis-
sioner for Human Rights stipulated in 2002 that interpretations
of wTo agreements must be consistent with human rights law.
According to the High Commissioner, increased dialogue on
human rights and trade will contribute to greater coherence
between the organizations’ policies and rules (Commission on
Human Rights 2002). Similarly, specifically in relation to the
interaction between international trade and health, in 2006 the
World Health Organization called on member states to promote
multi-stakeholder dialogue at the national level to explore the
interplay between international trade and health. The idea
was to foster constructive and interactive relationships across
the public and private sectors in order to ensure coherence in
countries’ trade and health policies (World Health Organization
2006). The relationship between trade and health was also the



subject of a report by the Commission on Ending Childhood
Obesity calling for the health and equity impacts of national
and international economic agreements and policies to be made
a priority (World Health Organization 2016).

Thus, there is no shortage of calls for the international trade
agenda to align with human rights standards. Moreover, in the
Americas, states that have ratified the American Convention
on Human Rights cannot avoid complying with their obliga-
tions under this treaty by arguing that they are implementing a
trade agreement. Indeed, a ruling by the Inter-American Court
of Human Rights—the 2016 case of the Sawhoyamaxa Indigenous
Community v. Paraguay—set an important precedent. In this
case, which centered on Paraguay’s failure to demarcate the
traditional lands of the Sawhoyamaxa community, the Inter-
American Court rejected the state’s argument that the third-
party owner of the land in question was protected by a bilateral
investment agreement between Paraguay and Germany.*

Here it is important to note that, in addition to the fact that
a trade agreement cannot be used to justify noncompliance with
obligations under human rights treaties, states are also prohib-
ited from erecting barriers that make it difficult for another
state to comply with its human rights obligations. Countries
must therefore cooperate so that human rights are promoted
to their fullest potential, particularly in light of the provisions
of article 28 of the Universal Declaration of Human Rights and
article 2(1) of the International Covenant on Economic, Social

4  “Lastly, with regard to the third argument put forth by the
State, the Court has not been furnished with the aforementioned
treaty between Germany and Paraguay, but, according to the State,
said convention allows for capital investments made by a contract-
ing party to be condemned or nationalized for a “‘public purpose or
interest’, which could justify land restitution to indigenous people.
Moreover, the Court considers that the enforcement of bilateral com-
mercial treaties negates vindication of non-compliance with state
obligations under the American Convention; on the contrary, their
enforcement should always be compatible with the American Con-
vention, which is a multilateral treaty on human rights that stands
in a class of its own and that generates rights for individual human
beings and does not depend entirely on reciprocity among States”
(Inter-American Court of Human Rights, Case of the Sawhoyamaxa
Indigenous Community v. Paraguay, March 29, 2006, Series C No. 146,
para. 140).

-
®

1

Nutrition Labeling in Latin America



=
o
N

Law, Trade, and Nutrition Labeling

and Cultural Rights. In this light, countries should not yield
to market pressure when it comes to public policies that seek
to promote legitimate objectives.

These are some of the foundations of the REDEscaA report,
which notes that states “must refrain from signing agreements
that may undermine their international human rights obliga-
tions, make continuous revisions of these regimes to make the
necessary corrections and ensure compatible interpretations
of investment rules with human rights” (Special Rapporteur-
ship on Economic, Social, Cultural and Environmental Rights
2019). States must therefore comply with their human rights
obligations “in the context of negotiation, conclusion, imple-
mentation, dispute resolution and, where appropriate, review
of trade agreements or investment treaties” (ibid.).

Furthermore, the REDEScCA report recommends that inter-
national trade documents expressly include clauses outlining
the duty to respect and protect human rights, as well as excep-
tion clauses aimed at safeguarding compliance with human
rights norms and standards. Nonetheless, the existence of
such clauses is not a precondition for recognizing the binding
force that human rights already have in the current normative
framework. But the express provision of such a clause could
fulfill an important valuational (and mnemonic) role.

It thus follows that the interpretation of any legal instru-
ment—whether domestic or international—should be conducted
from a perspective that recognizes the centrality of human rights
and their vertical and horizontal impact on all other existing
norms. This applies to rules concerning the production, supply,
and trade of food, which is also supported by article 53 of the
Vienna Convention on the Law of Treaties.

Therefore, although international trade law requires the
observance of internationally agreed standards—which is also
the subject of paragraphs 8 and 43 of Resolution 39/248 adopted
by the un General Assembly (1985)—the wTo’s regulatory system
allows for the possibility that rules other than those established
internationally may be imposed in order to achieve a legitimate
objective. In doing so, it acknowledges the importance of hu-
man rights and their impact on the obligations of signatories
to human rights treaties.



That said, the point is not to downplay the importance of
concerted guidelines that aim to facilitate the flow of goods
and services. Rather, it is to highlight the fact that the current
model of human rights protection places great value on hu-
man dignity, and this is the perspective from which all other
national and international instruments should be understood.

The Centrality of Human Rights in
the Debate on Food Labeling

The previous sections showed that one of the main goals of
international trade regulations is the improvement of living
standards. They also showed that the carT allows for the pos-
sibility of countries adopting unilateral measures in order to
achieve legitimate objectives, such as policies aimed at protect-
ing human health and life or the environment, as well as policies
aimed at preventing deceptive practices. There is thus a bona
fide space to promote compatibility between international trade
rules and public health policies, including those policies aimed
at promoting the rights to food and to health.

In order to evaluate the policies adopted in Latin America
to promote adequate nutrition, it is important to consider the
legal foundations of the right to food. The document that best
describes the content of the right to adequate food is General
Comment 12 of the uN Committee on Economic, Social and
Cultural Rights, issued in 1999. This general comment notes
that the right to adequate food encompasses more than a mini-
mum package of calories, proteins, and other nutrients—it is
essential to consider not just the quantity of food but also the
quality needed to satisfy the dietary needs of the population
(Committee on Economic, Social and Cultural Rights 1999).

This important contribution of the committee came at a
time when the issue of hunger was the most pressing concern.
In today’s context, in addition to the serious lack of access to
food, countries are faced with the increasing consumption of
unhealthy foods among their populations. This phenomenon
has contributed to global weight gain and a high incidence of
chronic noncommunicable diseases.

%
W

Nutrition Labeling in Latin America



=
[«
EN

Law, Trade, and Nutrition Labeling

Human rights—including economic, social, and cultural
rights—are not mere ideals devoid of binding force; on the
contrary, they are legal obligations that should guide the actions
of states and companies. The state exists to serve the human
beings who are part of it—not the other way around (Trindade
2007). Thus, when there is evidence that poor nutrition is one
of the causes of weight gain and high rates of chronic noncom-
municable diseases among the population, it can be said that a
violation of the right to adequate food is at play.

In this regard, OHCHR Fact Sheet No. 34 states that the right
to adequate food includes health-related aspects and that
guaranteeing the right to information requires free consumer
choice. Accordingly, it defends the possibility of states placing
restrictions on the advertising and promotion of unhealthy
foods (Office of the United Nations High Commissioner for
Human Rights 2010).

It is worth noting that the need to review food labeling rules
to ensure that labels are better understood by consumers was
already recognized by the Food and Agriculture Organization
in 2004, when it approved voluntary guidelines to support the
progressive realization of the right to adequate food. These
guidelines encourage states to adopt measures aimed at pro-
tecting consumers “from deception and misrepresentation in
the packaging, labelling, advertising and sale of food and fa-
cilitate consumers’ choice by ensuring appropriate information
on marketed food” (Food and Agriculture Organization 2004).

General Comment 24 of the Committee on Economic, Social
and Cultural Rights, which deals with state obligations under
the International Covenant on Economic, Social and Cultural
Rights, particularly in the context of business activities, is an-
other important document. This general comment notes that
the obligation to protect economic, social, and cultural rights
may require measures that restrict the “marketing and adver-
tising of certain goods and services in order to protect public
health” (Committee on Economic, Social and Cultural Rights
2017). It thus follows that state actions—as well as business
activities—are conditioned by the observance of economic,
social, and cultural rights, which places limits on national and
international trade. Such limits must be adhered to both when



discussing or negotiating agreements and when interpreting
or applying existing regulations.

In this regard, the uN Special Rapporteur on the Right to
Food notes in her report Critical Perspective on Food Systems,
Food Crises and the Future of the Right to Food that “effectively
implementing the right to food requires adopting a human
rights-based approach to governance” (Elver 2020, para. 64).
This approach reinforces the notion that human rights are
interdependent, interrelated, and indivisible and must be in-
terpreted holistically.

In her report, the Special Rapporteur notes that the various
international organizations that are committed to the right to
food—including the Food and Agriculture Organization, the
World Health Organization, the United Nations Children’s Fund,
the Office of the un High Commissioner for Human Rights, and
the World Food Program—need to act in a more coordinated
and connected manner. They must also strengthen their efforts
to ensure that human rights are mainstreamed into the food
policy agendas of all organizations, whether these organiza-
tions are based in Rome, Geneva, or New York. She notes that
“such influential, expert-rich organizations can much better
address the root causes and consequences of food insecurity
if they adopt a human rights-based approach to assessing food
insecurity” (Elver 2020, para. 72).

Therefore, discussions on food labeling, and especially
front-of-package labeling, should consider not only those as-
pects related to trade but also—and especially—the content of
provisions regarding fundamental human rights. These pro-
visions should be the basis for the interpretation of any other
international treaty or document. This should be the line of
reasoning and perspective embraced by countries and other
interested parties when evaluating wto rules, including the rule
allowing for exceptions to trade obligations in order to pursue
legitimate objectives. This perspective also makes it possible
to understand to scope and limits of the Codex Alimentarius
standards, which have been erroneously cited as an impediment
to unilateral measures on food labeling.

In terms of changes to nutrition labeling requirements in
Latin America, we can see that the adoption of Chile’s law in
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2016 resulted in the raising of specific trade concerns at the
wrto. Even prior to this, in March 2013, wro member states
began working on guidelines for policies on front-of-package
labeling in an effort to support initiatives that aim to curb the
rise in chronic diseases, as well as the obesity and overweight
epidemic (World Trade Organization 2013).

Thus, the blanket questioning of the legitimacy of public
policies on nutrition labeling vis-a-vis wto standards is un-
substantiated and rhetorical, as well as irrelevant to the debate
on the adoption of domestic nutrition labeling policies. Such a
criticism would be valid if it could demonstrate that such mea-
sures lack a strong connection with the objective of protecting
public health, lack technical or scientific robustness, are dis-
proportionate, or are discriminatory or a disguised restriction
on trade. But none of the criticisms to date have been able to
demonstrate any of these characteristics.

Having disproven the idea that the wro Agreement prevents
the adoption of any non-harmonized measure, and aware that
the wTo recognizes the need for public policies on food label-
ing, it is important to look at how the Codex Alimentarius has
understood changes in domestic food labeling rules. First, it
is worth noting that the guidelines on nutrition labeling ap-
proved by the Codex Alimentarius Commission already permit
the use of supplementary nutrition information. These offer a
framework for domestic measures requiring companies to in-
clude information on nutrients of concern on the front of food
packages (Codex Alimentarius Commission 2021a).

But in light of the growing debate on this issue, and in
an effort to improve food labeling requirements, the Codex
Committee on Food Labelling began discussing strategies for
updating these standards shortly after they were issued.’ In
2019, the committee noted the importance of public policies in
addressing high rates of chronic noncommunicable diseases

5  Codex Alimentarius standards are updated whenever countries
identify any new scientific or other relevant information (Codex
Alimentarius n.d.). In terms of nutrition labeling, the guidelines
were adopted in 1985; since then, they have undergone two revi-
sions and nine amendments.



and weight gain in countries” populations (Codex Alimenta-
rius Commission 2019). Then, in October 2021, it approved its
Guidelines on Front of Pack Nutrition Labelling, which would
become an annex to the Guidelines on Nutrition Labelling
(Codex Alimentarius Commission 2021b).

It is worth pointing out that Codex documents do not restrict
domestic policies. Indeed, the purpose of these guidelines is to
provide general orientation to countries in the development of
front-of-package nutrition labeling as a form of supplementary
nutrition information that increases consumers’ understanding
of the nutritional value of foods and aids their decision-making,
in line with relevant national dietary guidance or health and
nutrition policy. The reformulation of products by the food
industry, in order to avoid the need to include front-of-package
labels, would be a secondary objective and should, importantly,
be in line with the key premise of promoting nutrition and
health among the population so that new public health prob-
lems are not created.

As in the context of the wto, members of the Codex Ali-
mentarius Commission are aware of the need to implement
public policies promoting a food environment that facilitates
the population’s access to adequate food, which makes it pos-
sible for people to lead healthier and more balanced lives. Such
a perspective recognizes the vital status of human rights in
society and the responsibility of states in this regard.

Final Considerations

Increasing weight gain among their populations and high rates
of chronic noncommunicable diseases caused by poor nutri-
tion—including in children and adolescents—have prompted
countries to look for ways to ensure that the food environment
provides consumers with tools that offer them more certainty
about the composition and risks of processed foods so that they
can make healthier dietary decisions. While the revision of food
labeling requirements is not the only strategy for promoting a
healthier and more balanced food environment, it is an indis-
pensable one for promoting necessary changes in people’s diets.

i
xR
Y

Nutrition Labeling in Latin America



=
o]
(o]

Law, Trade, and Nutrition Labeling

Against this backdrop, several Latin American countries
have recently decided to adopt regulatory measures to improve
nutrition labeling requirements. Through these measures, they
seek to make it mandatory for industry to disclose the presence
of high levels of nutrients of concern, with an eye toward reduc-
ing their inclusion in food products. Yet these measures have
been questioned by other states—both during the policymaking
phase and after their rollout—on the grounds that they violate
wro rules and the Codex Alimentarius.

Although there is a de facto intention to harmonize interna-
tional trade rules to facilitate operations between countries (and
between companies), current international regulations accord
human rights a highly relevant status, calling on countries—
and, it is worth adding, companies—to implement measures
that promote people’s rights.

In this sense, by expressly recognizing the importance of
fundamental rights, especially the rights to health and life,
the international trade system foresees the need for coopera-
tion with other international organizations, in addition to the
possibility of states adopting unilateral measures in order
to guarantee the protection of human rights. This allows for
greater coherence between international trade rules and activi-
ties concerning the promotion and protection of human rights.
The wto Appellate Body may endorse this approach as long
as countries can show that the measure in question is justified
under GATT article xx.

Such a validation process consists of a two-tier analysis.
The first step looks at whether the measure falls under one of
the legitimate objectives outlined in article xx. The second step
evaluates whether the measure satisfies the requirements of
the chapeau of article xx, which prohibits arbitrary discrimina-
tion and disguised restrictions on trade. Thus, in the face of
any challenge to an alleged violation of wto rules posed by a
nutrition labeling measure, the state in question must demon-
strate the existence of the legitimate objective of promoting and
protecting human health and lives, in accordance with article
xx(b) of the GATT. To do so, the state must first show a connec-
tion between the measure adopted and the legitimate objective,
demonstrate the measure’s technical and scientific basis, and



show its proportionality vis-a-vis the stated purpose. In other
words, it must show that the measure contributes to the objec-
tive to be achieved (even if not in the short term), which must
be important for the community and must not be more restric-
tive than necessary. Second, the state must demonstrate that
the measure will be applied to all products marketed within
its borders, meaning that the measure must not constitute
arbitrary or unjustifiable discrimination between countries or
a disguised restriction on international trade—that is, it must
satisfy the conditions of the chapeau of GATT article xx.

Considering the scientific evidence on the subject and the
need to implement measures promoting a food environment
that is more conducive to good health, the adoption of food la-
beling policies aimed at promoting healthier lives has the legal
support it needs. This is because such policies start from the
accurate premise that human rights should guide the actions
of countries—as well as companies (United Nations 2011) —
even when facing issues related to international trade. In sum,
international trade cannot exist in a silo, devoid of meaning;
it should be facilitated as long as it is in line with providing
health, well-being, and a dignified life for all people. It is for
this reason that discussions on the subject must be guided by
the perspective of the centrality of human rights.
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Introduction

The transition from the welfare state to the neoliberal state,
and the consequent focus on market policies as the arbiter of
social relations, changed the civil rights panorama for citizens,
who, through their relationship with goods and services, were
transformed into consumers. Today, goods and services are no
longer viewed solely as a means for a community to meet its col-
lective and individual needs. The relationship between citizens
and these goods and services—by virtue of being mediated by
market relations—is now governed by the contractual conditions
of the economy and regulated only in the context of linkages
between consumers and suppliers, not just citizens’ rights.

It was in this context that principles and rules began to
emerge to clarify the relationship between producers and sup-
pliers of goods and services, on the one hand, and consumers,
on the other, based on the premise that there is an inherent
inequality and asymmetry between the parties. The idea of
consumer rights naturalized this inequality, focusing solely
on equalizing those aspects related to commercial transactions
and according to the capacities of each party; this inequality
continued to grow as technification gradually placed people
farther away from corporations.

Legislative advances in this field were focused on devel-
oping regulations aimed at establishing a protective regime
to ensure safe and predictable interactions between suppliers
and consumers. Consumer associations played a central role
in this regard, advocating for the defense and enforcement of
consumer rights. Countries thus drafted laws and provisions

aimed at regulating contracts so that they would be clear and
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fair. They also created mechanisms for consumers to file com-
plaints and request refunds. These developments encouraged
good business practices, guaranteeing the quality and safety of
products and services and providing a framework for dispute
resolution. In this regard, alongside increasing globalization
there was also progress in the development of regulations aimed
at resolving disputes arising from international transactions
and the growth of e-commerce.

Consumer rights gradually entered all areas of social rela-
tions, ultimately permeating the entire social fabric. Thereafter,
they began to take hold in various international treaties. In 1994,
they even acquired constitutional status in Argentina, when the
country’s constitutional reform incorporated several human
rights treaties into the Constitution, enshrining not only the
rights to life, to health, and to food but also consumer rights.

We can thus see how in today’s market economy, all rela-
tions are mediated by consumer relations, and the link between
citizens and their access to goods and services acquires con-
stitutional rank. This has the effect of positioning consumers
above citizens. Within this context, the actions of consumer
associations emerge as an expression of the collective, demand-
ing laws and regulations that guarantee essential human rights
and reinforce the link between state, rights, and community
and counterbalance the individualism of the market.

This chapter considers this perspective in exploring Argen-
tina’s Law on the Promotion of Healthy Eating, specifically its
front-of-package food labeling requirements. This law brings
together rights traditionally associated with consumers, such
as the right to information, with basic human rights, such as
the rights to health and to food.

The United Nations Guidelines
for Consumer Protection

The consumer as a key social actor is accompanied by the regu-
lation of the relationship between consumers and businesses.
In this regard, in 1985 the United Nations General Assembly
issued Resolution 39/249 approving the first version of the
Guidelines for Consumer Protection. In 1999, these guidelines



were expanded via Resolution 1999/7 of the Economic and Social
Council, and in 2015 they were updated via General Assembly
Resolution 70/186.

The Guidelines for Consumer Protection are designed to
apply to all types of goods and services produced or offered in
member states, and to be included in any regional or domestic
regulations or procedures on consumer protection. They cover
the following thematic areas: national policies for consumer
protection; physical safety; the promotion and protection of the
economic interests of consumers; standards for the safety and
quality of consumer goods and services; distribution facilities
for essential consumer goods and services; dispute resolution
and redress; education and information programs; the promo-
tion of sustainable consumption; e-commerce; financial services;
and measures relating to specific areas. With regard to the
right to food in general—and front-of-package food labeling in
particular—the issues of quality and distribution of essential
consumer goods, education and information, and the promo-
tion of sustainable consumption are of particular importance.

The guidelines state that “Member States should develop,
strengthen or maintain a strong consumer protection policy,
taking into account the guidelines set out below and relevant
international agreements” (United Nations Conference on Trade
and Development 2016, para. 4). In this regard, they connect
with and complement other treaties within the United Nations
system. Giving greater participation and power to consumers
facilitates the existence of a regulatory framework for consumer
rights. This, in turn, contributes to the fulfillment of various
goals and plans approved by the United Nations, such as the
Sustainable Development Goals. Key among these goals are
ending poverty and hunger; reducing inequalities; promoting
economic growth; ensuring healthy lives; and guaranteeing
access to clean water, hygiene, and sustainable energy.

These Guidelines for Consumer Protection identify the
rights that states must take into account, such as consumer
access to essential goods and services; consumer protection
against risks to their health and safety; adequate information
that allows consumers to make informed choices based on their
wants and needs; and consumer education, including education
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on the environmental, social, and economic consequences of
their choices. These rights, linked to individual and collective
needs, become even more relevant when a country seeks to
strengthen its legislation on healthy eating, specifically through
front-of-package food labeling measures.

In this regard, other principles contained in the Guidelines
for Consumer Protection set parameters for the development
of good business practices, especially regarding consumers’
right to information. One of the principles is that “businesses
should provide complete, accurate and not misleading infor-
mation regarding [their] goods and services” (United Nations
Conference on Trade and Development 2016, para. 11(c)) and that
marketing should be based on the fair treatment of consumers.
This requires “the provision of the information necessary to
enable consumers to take informed and independent decisions,
as well as measures to ensure that the information provided
is accurate” (ibid., para. 27). Moreover, this principle calls for
consumer associations to “monitor adverse practices, such as the
adulteration of foods, false or misleading claims in marketing
and service frauds” (ibid., para. 21).

Lastly, the guidelines call attention to the main issues that
should be addressed by consumer education and information
programs. Key among these issues, as far as this chapter is
concerned, are (i) health, nutrition, prevention of food-borne
diseases, and food adulteration; (ii) product hazards; and (iii)
product labeling. The guidelines also mention specific areas
that directly affect consumers” health, such as food, water, and
energy, and they urge member states to consider the need for
food security among all consumers, including “safety criteria,
food standards and dietary requirements and effective monitor-
ing, inspection and evaluation mechanisms” (ibid., para. 70).

Consumer Protection within Mercosur

While the notion of the consumer—including the defense and
protection of consumer rights—is generally a key concern in
the creation of economic blocs, this has not really been the
case for the Southern Common Market (commonly known by
its Spanish abbreviation, Mercosur). Since the bloc’s creation



in 1991, Mercosur member countries have made uneven prog-
ress in the development of national consumer protection laws,
which has prevented them from reaching basic agreements that
would allow for a common regulatory framework. Brazil was
the first country to enact a consumer protection law (Law 8078
of 1990), which it did prior to Mercosur’s creation, followed by
Argentina (Law 24420 of 1994) and then Paraguay (Law 1334 of
1998). Uruguay was the last country to adopt such a law (Law
17250 of 2000).

But since Mercosur’s inception, there have been attempts
to develop a regulation that would harmonize members’
approaches to the protection of consumer rights within the
bloc and that would be incorporated into each country’s legal
framework. In 1996, the Common Market Group, Mercosur’s
executive organ, adopted Resolution 124 establishing basic
consumer rights. In line with the United Nations Guidelines
for Consumer Protection, this resolution established minimum
standards of human rights, such as

protection of life, health and safety against risks caused by practi-
ces in the supply of products and services considered dangerous or
harmful; education and disclosure on the proper consumption of
products and services that guarantee freedom of choice and equal
treatment when contracting; sufficient and truthful information
on the different products and services; [and] protection against

misleading advertising. (Resolucién gMmc 124 de 1996)

That same year, the bloc also made progress in drafting a
protocol on consumer relations within member states. Deci-
sion 10/96 of the Council of the Common Market approved the
Santa Maria Protocol on International Jurisdiction in Consumer
Relations, though this instrument never entered into force. The
same fate awaited Resolution 123/96 of the Common Market
Group, which created definitions for terms related to consumers
but which was ultimately never complied with or integrated
into member states” legal frameworks. In all of these cases,
the representatives of Brazil were opposed to the fact that the
policy advances within Mercosur represented a step backward

e
O
)

Consumer Protection: The Right to Healthy Food in the Context of Consumer Relations



200

Law, Trade, and Nutrition Labeling

compared to Brazil’s domestic regulations, which is why a basic
consensus for a common regulation was never reached.

Finally, in 1997 a draft Protocol on Consumer Protection
was presented for consideration before Mercosur, seeking
to consolidate a series of consumer protection guidelines for
members of the bloc. To date, Mercosur rules require that each
member state apply its legislation and technical regulations
to products and services marketed in its territory, with the
caveat that it cannot impose a greater requirement on member
states than that which is already in force for national or foreign
products and services.

Right to Food: A Human Rights Perspective

It is impossible to understand the right to life without also
considering the right to health and the right to food, as these
are basic and essential rights necessary for a decent quality of
life. That said, the international community’s approach to the
right to food and its relationship with the right to health has
been modified over the years to include a focus on adequate
and nutritious food. It has thus evolved away from the histori-
cal conception in which the right to food was seen merely as
the guarantee of freedom from hunger (Ministerio de Salud y
Desarrollo Social 2018).

The Universal Declaration of Human Rights recognizes in
its article 25 that

1. Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including
food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood

in circumstances beyond his control.

2. Motherhood and childhood are entitled to special care and
assistance. All children, whether born in or out of wedlock, shall

enjoy the same social protection.

Meanwhile, the American Declaration of the Rights and
Duties of Man notes, in its article 11, that “every person has



the right to the preservation of his health through sanitary
and social measures relating to food, clothing, housing and
medical care, to the extent permitted by public and community
resources.” Further, article 30 highlights parents” duties toward
their children: “It is the duty of the individual so to conduct
himself in relation to others that each and every one may fully
form and develop his personality.”

Along the same lines, the United Nations Committee on
Economic, Social and Cultural Rights (2000, para. 4) has clarified
that the right to health encompasses a wide variety of deter-
minants, including adequate nutrition. The right to adequate
food is enshrined in various international treaties, though
the International Covenant on Economic, Social and Cultural
Rights is the one that addresses it most completely. Article 11
of the covenant enshrines the right of everyone to an adequate
standard of living:

1. The States Parties to the present Covenant recognize the right
of everyone to an adequate standard of living for himself and
his family, including adequate food, clothing and housing, and

to the continuous improvement of living conditions.

In this regard, General Comment 12 of the Committee on
Economic, Social and Cultural Rights (1999) states that the
concept of adequate food “implies the availability of food in a
quantity and quality sufficient to satisfy the dietary needs of
individuals, free from adverse substances, and acceptable within
a given culture”; additionally, food must be “accessible for both
present and future generations.” It also notes that “the State
must pro-actively engage in activities intended to strengthen
people’s access to and utilization of resources and means to
ensure their livelihood, including food security” (ibid.).

Deepening this argument, the United Nations Special Rap-
porteur on the Right to Health issued a statement in 2020 re-
garding the right to health and the adoption of front-of-package
warning labeling, highlighting the link between the right to
health, food, and state obligations:

The right to health is an inclusive right extending not only to

timely and appropriate health care but also to the underlying
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determinants of health, such as an adequate supply of safe food
and nutrition. States’ obligations therefore include ensuring equal
access for all to nutritiously safe food as an underlying determi-
nant of health. (Office of the United Nations High Commissioner
for Human Rights 2020)

Finally, the Convention on the Rights of the Child sets out
comprehensive guidance for the development and protection
of children and adolescents. It also enshrines the rights of
children and adolescents to the highest attainable standard of
health, to nutritious food, and to a clean and safe living envi-
ronment. Moreover, all adults and children should have access
to information on how to stay safe and healthy. Lastly, article
27 recognizes “the right of every child to a standard of living
adequate for the child’s physical, mental, spiritual, moral and
social development.”

Consumer Rights and the Right
to Food in Argentina

Many of the aforementioned rights are viewed as essential, as a
collective aspiration, and as the responsibility of the state; but
as they are traversed by market policies, they become shaped
by consumer relations and, therefore, by consumer rights.
Food obviously does not escape this logic, and today the right
to food—which is enshrined as a human right—can also be
viewed, with a certain degree of tension, as a good or product.

All of the international treaties mentioned above—which
enjoy constitutional status in Argentina—mention food as a
basic and universal right. Nonetheless, except in the case of
social development policies (when addressing situations of
vulnerability), questions surrounding the access, availability,
stability, and utilization of food, as well as food consumption,
are measured by individuals” economic capacity and by con-
sumer relations in the context of a market economy:.

The following phenomenon has thus been established: on
the one hand are companies, legally and factually constituted
as the dominant party in a consumer relationship, that are

involved in producing, marketing, and selling ultra-processed



foods; and on the other are the people who need to satisfy their
basic needs of life and nutrition, who are not subjects of the
right to food but rather consumers. In other words, the human
right to food operates largely in a market economy, mediated
and shaped within the context of consumption, regardless of
whether the goods being consumed are obtained with the help
of the state or purchased with personal income.

Argentina’s entire legal framework regarding food contains
virtually nothing about consumer protection and consumers’
relationship with food. Most legislation is concerned with food
production, the development of the food industry, and food
safety and security. Since the enactment of Law 18284, and
including its subsequent reforms, the Argentine Food Code,
together with most food-related laws, embraces a perspective
focused largely on production.

An interpretative effort must thus be made to find food-
related laws that are not focused on production. Among these,
we can include the law establishing the National Program for
Nutrition and Food (Law 25724 on eating disorders and its
Regulatory Decree 1018/2003); Law 26873 on public promo-
tion and awareness-raising around breastfeeding; Law 27454
creating the National Plan for the Reduction of Food Loss and
Waste; and perhaps, with some effort, Law 26905 on sodium
consumption. None of these laws, however, establish consumer
rights or food rights, nor do they confer subjective rights on
consumers; at best, they establish state powers and programs
to enforce them.

In this sense, there is no institutional framework for ad-
dressing the relationship between consumers and healthy and
nutritious food, with the sole exception of social policies and
some supply and pricing agreements, which vary in their ap-
plication depending on the government in power.

A Necessary Legislative Transformation

This was the backdrop for the formulation of Law 27642 on the
Promotion of Healthy Eating, Argentina’s policy on front-of-
package warning labeling, which serves to highlight not only
the tensions at play but also the importance and the strategic
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potential of the law. The debates that took place during the
informational meetings on Law 27642 are illustrative. Oppo-
nents of the law drew on traditional arguments, ranging from
the defense of the “industry,” of “production,” or of “work” to
purported trade barriers and the need for legislative harmo-
nization within Mercosur. Moreover, these debates featured
the participation of pseudo-academics and so-called technical
experts, who, citing questionable scientific evidence, sought to
divert the discussion and delay decision-making. These indi-
viduals had strong ties with the food industry but lacked the
authority to determine the substance of the discussion.

What was under debate was the tension between two dis-
tinct aspects. First was the preeminence of basic human rights
enshrined in the Constitution, such as the rights to life, to health,
to food, and to adequate and truthful information for consum-
ers. The second was the food industry’s interest in marketing
ultra-processed foods as mere commodities, without having to
warn consumers about the potential risks of consuming them
(Pan American Health Organization 2015).

The adoption of the Law on the Promotion of Healthy Eat-
ing is important not just because of the law’s content but also
because it marks a legislative milestone in this arena. The law
represents a bridge between the production, advertising, and
sale of food products and the entire range of consumer rights,
departing from older notions that reduced regulation to food
safety in order to facilitate the sale of food products. In this
regard, the law takes an important step forward in linking hu-
man rights and food, even if in the context of a market economy:.

The Importance of Warning Labeling

Consumer organizations understand that the Law on the Pro-
motion of Healthy Eating is a leap forward in terms of how
Argentina’s regulatory framework conceives of food. For these
organizations, this is important not just because of what the
law itself expresses but because it presents a strategic opportu-
nity. From a consumer protection perspective, the issue being
legislated has to do first and foremost with the right to life.



Approaching the production of food from this perspec-
tive—which examines not only whether food products are fit
to be sold but also whether they comply with social protection
criteria, given the effects that these products can have on hu-
man health—implies a fundamental transformation in which a
view of social responsibility is built in relation to what is being
sold in the marketplace.

Importantly, this situation calls for more than just state ob-
ligations—businesses must be responsive to this reality as well.
Specifically, companies must bear responsibility for protecting
life and promoting nutritious and healthy eating. With respect
to the right to health and the right to life, every manufacturer
or supplier has a legal obligation, within market conditions and
under the terms of consumer law, to ensure the health of those
who purchase their products. According to article 1757 of the
Civil and Commercial Code:

Risky Products and Activities. Everyone is liable for damage cau-
sed by the risks or defects of products, or of activities that are
risky or dangerous due to their nature, the means used, or the
circumstances of their performance. The liability is objective.
Administrative authorization for the use of the product or per-
formance of the activity or the compliance with the prevention
techniques shall not constitute a release of liability. (Cédigo Civil

y Comercial Nacional)

Similarly, articles 5 and 6 of Law 24240 on Consumer Protec-
tion—in chapter 11, under the heading “Consumer Information
and Health Protection”—state:

Article 5—Consumer Protection. Products and services must be
supplied or rendered in a way that is not harmful or damaging
to the health or physical integrity of consumers, under normal

conditions of use.

Article 6—Risky Products and Services. Products and services, in-
cluding public utilities, whose utilization may pose a risk to the
health or physical integrity of consumers or users, must be sold
in accordance with established or reasonable mechanisms, ins-

tructions, and rules for ensuring their safety. (Ley 24240 de 1993)
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This type of regulation lays the foundation for introducing
these premises, which should be complemented with other
legal provisions that promote improvements in the entire food
system. It is therefore necessary to increase the availability and
affordability—in addition to promoting the consumption—of a
variety of safe and nutritious foods. All of this should be done
in line with dietary recommendations and environmental sus-
tainability. It is worth pointing to the strong scientific evidence
showing that nutrients of concern are added to ultra-processed
foods in order to create addiction-like cravings and encourage
consumption. With that in mind, ultra-processed products can
be said to pose a risk to health in the terms described by the
laws cited above.

Meanwhile, during the parliamentary debates on the Law
on the Promotion of Healthy Eating, as well as the presentations
of many of those invited to the informational meetings in the
Senate and the Chamber of Deputies, repeated mentions were
made of the right to information. Suppliers’ liability in this
regard is objective and has two components: (i) the information
must be complete, truthful, timely, clear, and detailed; and (ii)
the information must not cause confusion, misunderstanding,
or false expectations that lead the consumer to make an error
when acquiring, using, or consuming the product or service.
Four criteria are used to evaluate the quality and characteristics
of the information provided: (i) what the objective message
being reported is, and how it is being reported; (ii) how this
message aligns with the product or service being offered; (iii)
whether the information provided is sufficient; and (iv) whether
it is misleading.

When applied to the issue of food consumption, these prin-
ciples become even more important, and the duty to provide
information calls for an even more sensitive interpretation. This
is why the interpretation must delve into more specific areas
of this right/duty and why, from the perspective of consumer
advocacy groups, it is important to address its core: the warning.
The warning illuminates the rationale behind the relationship
between food production and consumers.

In fact, in the debate over the Law on the Promotion of
Healthy Eating, an argument was raised that encompasses



the most basic of human rights, and perhaps the most impor-
tant—life and health—and their connection with the right to
information. In this light, the right to information is necessary
to uphold essential rights. This gives rise to the need to warn, as a
more specific aspect of the duty to inform. With regard to front-of-
package food labeling in Argentina, as a means of promoting
healthy eating, information is not merely a piece of data pre-
sented to consumers to make them aware of the characteristics
of a product, the conditions of sale, its use, its benefits, and its
guarantees. Such information is aimed at something more:
consumer safety and public health.

The rights to life and health are implicit in the promotion
of healthy eating because it is the responsibility of those who
produce and sell food products to moderate and measure the
social impact of the items they place on the market—especially
in the face of a worrying social situation such as the noncom-
municable diseases that these products may cause. Given the
levels and combinations of nutrients of concern that are con-
tained in ultra-processed foods, the right to health cannot be
ignored when it comes to the production, marketing, and sale
of these products. Thus, whoever produces and markets them
must fulfill their duty toward consumers’ safety. They must also,
at the very least, take extreme precautions by informing con-
sumers in order to avoid being held liable for any harm caused.

This extreme level of care is expressed in the information
that warns consumers about the risks while also refraining
from encouraging consumption. To place this into context, let us
point out that in Law 24240 on Consumer Protection, the right to
information is discussed in the chapter on the rights to health
and safety. Furthermore, articles 5 and 6, mentioned earlier,
which refer to consumer protection and corporate liability for
risks, are preceded within the same chapter by article 4, which
states, “Information. The supplier is obligated to provide the
consumer with information about the essential characteristics
of its product or service, as well as the conditions of its sale, in
a truthful, clear and detailed manner.”

Similarly, the country’s Civil and Commercial Code estab-
lishes in article 1100 that
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The supplier is obligated to provide the consumer with informa-
tion about the essential characteristics of its product or service,
as well as the conditions of its sale and any other circumstances
relevant for the contract, in a truthful and detailed manner. This
information must always be free of charge for the consumer and
provided with the necessary clarity to enable it to be understood.

(Codigo Civil y Comercial Nacional)

This is why information, consumer health, and the respon-
sibility of suppliers are closely related, as shown throughout
this chapter.

It should also be noted that the supplier’s liability for its
products goes beyond the specific act of selling and market-
ing, since the supplier is the one who is liable for accidents or
injuries caused even after purchase. This is because the duty
of whoever produces and markets a product or service is to
inform the consumer of everything regarding that product or
service. This must be done with sufficient clarity and truth-
fulness; the consumer or user must be able to interpret the
information without help, especially if the information being
communicated is a health warning, which requires clear and
compelling messages. This is so much the case that suppliers’
liability extends to third parties when the damage is caused
by products or services that they market.

To further illustrate this idea, it is worth mentioning that
the supplier’s duty to inform, which is broad and general in
nature, contains two specific elements: the duty to counsel and
the duty to warn. Counsel, geared more toward the point of
sale, refers to specific data about the conditions of a product,
providing information that helps the consumer determine
whether the product will serve the purpose the customer is
seeking. This could be specific technical data and knowledge
unknown to the layperson or conditions of use that may shape
the purchasing decision.

Meanwhile, the warning is the critical core of the duty to
inform, aiming to prevent damage and risks. Warnings must
stand out and draw consumers’ attention so that they see and
understand the warning before the purchase and during use or
consumption. This allows risks to be assessed at all times, both



by consumers and by third parties, and allows for immediate
and long-term consequences to be considered.

Beyond objective liability for the damages caused, what is
being sought is precaution and prevention—in other words,
avoiding the damages from happening in the first place. This
is key, especially when it comes to ultra-processed foods that
are made with new technologies (Breslin 2013; Ludwig 2011;
Monteiro et al. 2016; Pan American Health Organization 2015)
and whose composition or structure is determined by manu-
facturers or suppliers. In this sense, it is a self-created risk.

Argentina’s new Law on the Promotion of Healthy Eating
addresses two important and complementary extremes to
what we have been discussing in this chapter: (i) restrictions
on marketing and promotional activities and (ii) education.
First, the law restricts marketing and promotional activities
for products high in nutrients of concern in order to prevent
advertising from trumping consumers’ right to adequate infor-
mation and warnings. Second, the law requires education on
food and nutrition so that the population can better interpret
and understand information. Thus, the chapter on education
appears to be a key and complementary aspect that can help
the law reach its full potential.

In conclusion, the front-of-package labeling required by
Argentina’s Law on the Promotion of Healthy Eating sets out the
duty to warn—as a component of the right to information—for
those who market products that endanger public health. In this
way, whoever wishes to consume a given product can be made
aware of the potential health damage that it poses.

Final Reflections

In addition to what we have argued regarding the enactment of
Argentina’s Law 27642 on the Promotion of Healthy Eating, one
could argue that there is a need to further develop legislation
connecting the right to food and consumer rights within the
context of safeguarding the rights to health and to life. Such leg-
islation should have a collective human rights approach and not
focus only on the individual relationship between consumers
and producers. The development of regulations that harmonize
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these rights is essential to provide a legal framework for the
food system in the context of a market economy:.

In this way, the human rights to life and health gain promi-
nence and enhance consumers’ rights in relation to food, as
these rights cannot be subject to market conditions alone like
any other product or good. Laws such as the recent Law on the
Promotion of Healthy Eating play a part in incorporating social
and public health variables into hegemonic market discourses
that are based on mass production, commercialization, and
consumption with an eye only on profit and economic growth.

It goes without saying that food is important for all aspects
of society’s development, including social and human, and indi-
vidual and collective aspects. Therefore, given the unequivocal
and vital importance of this right, and in light of the abundance
of international instruments and constitutions that enshrine it,
it is critical to start generating the conditions and concepts for
a legal framework to ensure that food—including its produc-
tion, preservation, development, and sale—is mediated by the
logic of human rights.
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The Context behind Front-of-
Package Labeling in Mexico

Noncommunicable diseases are currently a major public health
concern worldwide. In Mexico in particular, the epidemio-
logical situation is alarming. According to National Surveys
of Health and Nutrition conducted in recent decades, Mexico’s
rates of overweight and obesity have been on the rise (Shamah
Levy et al. 2020). In 2020, for example, 35.8% of women were
overweight and 40.2% were obese, while 40.6% of men were
overweight and 31.5% were obese. In addition, 37.3% of primary-
school-age children were overweight or obese, along with 43.8%
of adolescents (Shamah Levy et al. 2021). To address this situ-
ation, the country has undertaken a series of steps, including
an amendment to its labeling rules for pre-packaged foods in
2020 (Modificacion a la Norma Oficial Mexicana NoM-051-scF1/
ssa1-2010).

In 2011, the food industry voluntarily adopted front-of-
package labeling based on guideline daily amounts, or Gpas
(figure 1) (Stern et al. 2011). A few years later, in 2014, despite
findings by the National Institute of Public Health showing
that Gpa labels were difficult to understand, even for nutri-
tion students (Stern et al. 2011), the government introduced a

6 Researcher in medical sciences at the Center for Nutrition and
Health Research at the National Institute of Public Health (Mexico).

7 Physician with a master’s degree and doctorate in nutrition
from Tufts University (us); currently director of the Center for Re-
search in Nutrition and Health at the National Institute of Public
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mandatory Gpa labeling scheme via Mexican Official Standard
NoM-051-scF1/ssa1-2010, General Labeling Specifications for
Pre-Packaged Foods and Non-Alcoholic Drinks. The design and
rollout of this regulation—known as Nom-051 for short—did
not involve the participation of experts in nutrition or public
health, nor did it involve contributions by working groups;
further, there are no official records of any public consultation
being held, nor was there any scientific evidence proving gpa
labels’ greater efficacy compared to other labeling schemes.
Yet the process did take into account the perspectives of the
food industry (Carriedo et al. 2018; Comisién Federal para la
Proteccién contra Riesgos Sanitarios 2014).

FIGURE |
Example of the GDA labeling system adopted in 2011

Por porcién de 30 g

Energia Grasas Grasas Azucares Sodio
119 Kcal totales saturadas 9.5¢g 105mg
249 1.1g

VNR* basado en una dieta recomendada de 2 000 Kcal (8 373KJ)

Source: Stern et al. (2011)

After the measure’s rollout, scientific evidence confirmed
that Gpa labeling was poorly understood and rarely used by
consumers in Mexico. The system also had numerous shortcom-
ings, including the following: (i) its nutrient thresholds were
high, given that they were established by the food industry and
not experts in public health or nutrition; (ii) its interpretation
required advanced knowledge of nutrition and the ability to
perform mathematical calculations—that is, knowledge of the
recommended daily intake of calories and the ability to calculate
a product’s contribution to these thresholds; (iii) the portion
sizes included in the labels were arbitrary, preventing consum-
ers from quickly and easily comparing products; and (iv) the
nutritional criteria did not distinguish between recommended
intakes for children versus those for adults (Hernandez Avila
et al. 2016; Tolentino-Mayo et al. 2018). Furthermore, according



to the 2018/19 National Survey of Health and Nutrition, only
ten out of every hundred Mexicans utilized the Gpa labels—and
of these, only three actually understood them (Shamah Levy
et al. 2020; Tolentino-Mayo et al. 2020).

Throughout history, interference by actors unconcerned
with public health has been one of the main barriers to improv-
ing food environments (Popkin et al. 2005). Similarly, in the
international trade sphere, discussions on Mexico’s proposal
to implement a new system based on front-of-package warning
labels sparked a fierce debate and significant opposition from
transnational and domestic food companies. These actors raised
concerns before the World Trade Organization (wTo) suggesting
that the proposed warning labeling system would pose an un-
necessary barrier to trade given that wro members’ regulations
should not be more trade restrictive than necessary to fulfill a
legitimate objective (World Trade Organization 2020).

This strategy of political and industry pressure has also
been observed in the adoption of front-of-package warning
labels in other countries, such as Chile, Peru (2013), and Uru-
guay (2019), and has focused largely on the technical aspects of
these measures and on their implications for trade. However,
these pressures have not succeeded in preventing countries
from adopting front-of-package warning labeling schemes, as
the Agreement on Technical Barriers to Trade (TBT Agreement)
recognizes each wro member’s basic right to protect human
health. States adopting these measures have thus neutralized
objections on the basis that front-of-package warning labels
empower consumers, improve consumers’ knowledge of and
decision-making on food, and, as a result, reduce the risk of
noncommunicable diseases.

Against this backdrop, this chapter explores the technical
and commercial obstacles that emerged in the course of Mexi-
co’s effort to amend NoM-051 to encompass a front-of-package
warning labeling system. Specifically, we explore (i) the main
arguments raised during Nom-051's amendment process and (ii)
the key trade-related arguments raised before the wto painting
the proposed labeling measure as a technical barrier to trade.
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Methodology

To uncover the main arguments used during the nom-051
reform process, we collected information from official docu-
ments and press releases published between 2018 and 2020.
These documents were published by various sources, including
the Chamber of Deputies and the Senate; relevant authorities,
such as the Federal Commission for Protection against Health
Risks (corePRIs), the Ministry of Health, and the Ministry of
Economy; the Official Federal Gazette; and press releases and
reports from entities such as the National Institute of Public
Health, the United Nations Children’s Fund (uNICEF), the Pan
American Health Organization (pPaHO), El Poder del Consumidor,
Contrapeso, and Salud Critica.

We analyzed the content of these documents, identifying
the main arguments for and against the proposed amendment
to NoM-051. With regard to the second focus of this chapter—an
exploration of arguments painting the proposed warning labels
as a barrier to trade—we analyzed the minutes of meetings
held at the wto and classified them according to the type of
arguments raised.

The Standardization Process for Mexico’s
Front-of-Package Warning Labeling System

Mexico’s current public health problems have pointed to the
need for public policies aimed at improving food environments
and the need to ensure that such policies are adapted to the
specificities of the population. In this regard, scientific evidence
has shown that front-of-package labeling is one of the most
cost-effective regulatory measures available because it allows
consumers to make healthier choices regarding pre-packaged
foods and beverages and is relatively affordable to implement
(Food and Agriculture Organization et al. 2018).

In 2017, the Ministry of Health asked the National Institute
of Public Health to form a group of experts free from conflicts
of interest who could issue recommendations on which front-
of-package labeling system would be most appropriate for the
Mexican population (Kaufer-Horwitz et al. 2018). This group of



experts recommended front-of-package labels that would warn
consumers about high levels of nutrients of concern (sugars,
saturated fats, trans fats, and sodium) that are important for
public health. The group also highlighted the need for a labeling
system that would provide straightforward, simple, visible, and
easy-to-understand information that would allow consumers
to quickly assess the nutritional quality of products at the time
of purchase; in other words, it recommended a system similar
to that adopted in Chile in 2016 (Kaufer-Horwitz et al. 2018).
Thus, as of 2018, initiatives emerged to modify the provisions of
Mexico’s General Health Law related to labeling and to put the
country on a path toward a front-of-package labeling system.
Subsequently, in July 2019, working groups were formed for the
purpose of modifying Nom-051, the regulation that implements
this part of the General Health Law.

In accordance with the Federal Law on Metrology and
Standardization, amendments to Official Mexican Standards
(known as Now, for their acronym in Spanish) are to be carried
out in several phases. First, a preliminary draft is prepared and
discussed in a working group consisting of all relevant stake-
holders. Then, this draft must be approved by the competent au-
thorities (Ministry of Economy and corgepPRr1s) and be published
in the Official Federal Gazette as a draft NoMm, which marks the
start of a period for receiving comments from the public (Ley
Federal sobre Metrologia y Normalizacién 2009). Once the public
consultation period has concluded, working groups involving
key stakeholders review the comments received, analyze them,
and publish the official version of the nom (ibid.).

With regard to Nom-051, the amendment process centered on
the development of a front-of-package labeling system featuring
the word “excess” (exceso) on five warning labels—for calories,
sugars, saturated fats, trans fats, and sodium. In addition, the
proposed amendment required labels indicating the presence of
sweeteners; a warning caption noting the presence of caffeine;
and a set of numerical warning labels for small packages to
indicate the number of nutrients of concern whose thresholds
are exceeded (figure 2) (Proyecto de Modificacién a la Norma
Oficial Mexicana NoM-051-scF1/ssa1-2010).
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FIGURE 2
Front-of-package labeling system proposed
under the draft amendment to NOM-051

EXCESO EXCESO EXCESO EXCESO EXCESO

i . GRASAS GRASAS
CALORIAS AZUCARES SATURADAS TRANS SOoDIo

SECRETARIA DE SALUD SECRETARIA DE SALUD SECRETARIA DE SALUD SECRETARIA DE SALUD SECRETARIA DE SALUD

CONTIENE
EDULCOORANTES

EVITAR EN
NINOS

SECRETARIA DE SALUD
w w

CONTIENE CAFEINA - EVITAR EN NINOS

@ e

SALUD SALUD

After the draft amendment to NoM-051 was approved by the
committees of cOFEPRIS and the Ministry of Economy, it was
published in the Official Federal Gazette on October 7, 2019,
marking the start of a two-month public consultation period.
The objective of this consultation period was to gather com-
ments and perspectives from the population in general and
from groups representing the areas of health, food production,
commerce, civil society, and academia (Proyecto de Modificacién
a la Norma Oficial Mexicana NoM-051-scF1/ssa1-2010).

A total of 5,200 comments were received during this consul-
tation period, making it the public consultation with the most
comments gathered in Mexico’s history (Secretaria de Economia
2020). The comments were classified into 178 bullet points cov-
ering different aspects of the draft amendment. These points
were reviewed and discussed in detail by the working groups
involving representatives of the Federal Public Administration,
industry, service providers, higher education institutions and
scientific and technological research centers, international or-

ganizations (PAHO and UNICEF), civil society organizations, and



professional associations. Twenty meetings were held between
August 14, 2019, and January 23, 2020, to analyze and discuss
the comments received during the public consultation.

The public consultation highlighted a range of positions.
For example, there were those in support of a warning labeling
system and the regulation of advertising as a strategy to improve
consumers’ food choices. There were also positions against
these measures that pointed to a lack of scientific evidence, to
negative effects on the economy, and to violations of various
trade agreements (Respuesta a los comentarios recibidos al
Proyecto de Modificacién a la Norma Oficial Mexicana PROY-
NoM-051-scF1/ssa1-2010).

However, one of the main barriers standing in the way of the
adoption of front-of-package warning labeling was the fact that
Mexico’s standardization process allows for the participation
of industry and commerce—in this case, the food and beverage
industry—who represented more than 60% of the members of
the working groups (Modificacién a la Norma Oficial Mexicana
NoM-051-scF1/ssa1-2010). Although this practice is based on the
notion of ensuring democratic participation in the standardiza-
tion process, it fails to account for possible conflicts of interest.

The aim of the working groups was to discuss and analyze
the various positions regarding the bullet points in order to
reach a consensus® supported by factual and scientific argu-
ments. If this could not be achieved, the points would be put
before a vote by the committees of coFEPRIs and the Ministry of
Economy (Ley Federal sobre Metrologia y Normalizacién 2009).

Certain bullet points were the focus of particular pushback
by the food industry. Table 1 shows the main arguments raised
by industry in this regard, along with the technical responses
provided by academia, international organizations, and civil
society organizations that supported the amendment’s approval.

8 A general agreement characterized by the absence of op-
position to substantial matters by any of the interests concerned.
It also refers to a process that takes into account the views of all
stakeholders and resolves any conflicts between arguments.
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TABLE |

Main points of discussion during the NOM-
051 amendment process

g:o%i-s?(s)rl\ Food industry arguments Technical responses
. . - Studies in Mexico show that the
- Evidence regarding the
. proposed front-of-package war-
inadequacy of the Gpa | . .
o . | ning labeling system, compared
system is inconclusive: ; .
" . to other labeling systems, is better
The Gpa system is used :
. ». | understood and accepted by Mexi-
by Mexican consumers”; : .
. can consumers and is more likely
it has not been implemen- . . . .
to influence their decisions (Nieto
ted long enough to draw ) )
¢ et al. 2019; Vargas-Meza, Jauregui,
conclusions about [consu-
, . Contreras-Manzano et al. 2019;
Front-of- | mers’] comprehension of . -
ackage | the svstem.” Vargas-Meza, Jauregui, Pacheco-
packag Y : . Miranda et al. 2019).
warning | - Other types of labeling " ,,
- The word “excess” better com-
labels systems would be better. :
L. ., | municates the message of product
- The phrase “high in .
should be used instead of unhealthfulness (Borgmeier and
“excess” (Respuesta a los Westenhoefer 2009; Cabrera et al.
X p . 2017; Corvalan et al. 2019). In con-
comentarios recibidos al s 1
... .. |trast, the phrase “high in” has a
Proyecto de Modificacién . ST .
.. . | positive association; in Mexico,
a la Norma Oficial Mexi- ) A
labels bearing the phrase “high in
cana PROY-NOM-051-scF1/ O .
are used to indicate high levels of
ssA1-2010). . . .
vitamins and minerals.
- “It is not based on scien- | - The profile is based on scientific
tific evidence.” evidence and evaluated by PaHO. In
- “It does not recognize por- | addition, it uses the World Health
tions or sizes.” Organization’s nutrient thresholds
Mexican |~ “It is very restrictive and | in order to prevent noncommu-
nutrient does not promote refor- | nicable diseases (World Health
rofile mulation” (Respuesta a los | Organization and Food and Agri-
p comentarios recibidos al | culture Organization 2003; Food
Proyecto de Modificacién | and Agriculture Organization 2010;
a la Norma Oficial Mexi- | Pan American Health Organization
cana PROY-NOM-051-scF1/ | 2016; World Health Organization
s541-2010). 2015).
- Sweeteners have been dee- | - Because the long-term effects of
Warnin med safe by the us Food | sweeteners are unknown (Toews
label & |and Drug Association, the | et al. 2019), they are recognized as
“Con- Joint FA0/wHO Expert Com- | having a potential health risk for
tains mittee on Food Additives, | Mexico’s child population.
swee- and the European Food |- Studies have recognized the
teners Safety Authority. metabolic effects of sweetener con-
ot - The measure disincenti- | sumption. These effects include
recom- vizes reformulation (Res- | decreased insulin sensitivity
mended | Puesta a los comentarios | (Pepino et al. 2013; Suez et al. 2014),
for chil- recibidos al Proyecto de | increased blood glucose concentra-
dren” Modificacién a la Norma | tion (Suez et al. 2014), habituation

Oficial Mexicana PROY-
NoM-051-scF1/s5a1-2010).

to sweet taste in the infant popula-
tion (Mennella 2014; Swithers 2015;




I;l?ohsi-soigi Food industry arguments Technical responses
Sylvetsky et al. 2017), altered gut
microbiota (Suez et al. 2014), and
endoplasmic reticulum stress (Park
et al. 2019).

- Various organizations recom-
mend against the consumption of
sweeteners among children. These
include the Hospital Infantil de
México Federico Gomez, the Ame-
rican Academy of Pediatrics (Syl-
vetsky et al. 2011), the American
Heart Association, the American
Dietetic Association (Johnson
et al. 2018), the Association of Uk
Dietitians, and PAHO, as well as
national recommendations on beve-
rage consumption for the Mexican
population (Rivera et al. 2008) and
recommendations from key us
health and nutrition organizations
(Lott et al. 2019).
algzé;ogsiibfi?s}g\ilﬁiizi - Sugar-swgetened beve?ages, such

Warning | 200 mg/L in flavored beve- :leri(;f:lt f;;éﬁ(s’a?lrea V\e”d:;ﬁ Cso?r;

label rages containing caffeine. Mexi & aage groups 1

“Con- - “There is no evidence exico. Cola drinks are the main

tains that caffeine consumption zﬁ;iﬁiﬁg:\gigﬁg:ﬁiﬁe among

caffeine |isa public health problem” - Caffeine consum tiOI:I amon

—avoid | (Respuesta a los comenta- hi Pho ns

in chil- | rios recibidos al Proyecto children .ha.s been assqcmted with

dren” de Modificacién ala Norma hyperachy ity and anxiety, as We.ll
Oficial Mexicana proy- | 23 sleep disorders such as insomnia
NOM-051-5CF1/55A1-2010). (Temple 2009; Warzak et al. 2010).
- Infringement of intellec- | - Advertising aimed at children

Regula- tual property rights. has an effect on their consumption

tonof |~ Creates barriers to inter- | habits, food preferences, and pur-

adver- national trade (Respuesta a | chase requests.

tising los comentarios recibidos al | - States have an obligation to pro-

aimed at Proyecto de Modificacién a | tect the best interests of children

children la Norma Oficial Mexicana | and their right to health (Constitu-
PROY-NOM-051-scF1/ssal- | tion of Mexico 2021; United Nations
2010). Children’s Fund 2014).

The nutrient profile was the only point on which a consen-
sus could not be reached, so it was subjected to an additional
process that included voting and approval by the National
Standardization Advisory Committees of coFeEPRIs and the
Ministry of Economy. Finally, in January 2020, the nutrient
profile was approved for rollout in three progressive stages of
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implementation, in order to ease the transition for food and
beverage manufacturers (Secretaria de Economia 2020).
NoM-051’s final, approved version included requirements
for five black octagonal seals to warn consumers about excess
calories and nutrients of concern; two warning captions about
sweeteners and caffeine content; and five numerical warning
labels for packages smaller than 40 cm? to indicate the number
of nutrients of concern whose thresholds are exceeded (figure 3).

FIGURE 3

Mexico’s front-of-package labeling system
approved in 2020
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Front-of-Package Warning Labels as
a Technical Barrier to Trade

The commercial exchange of food and beverages between
countries is subject to international trade rules, as outlined in
WTO instruments and bilateral trade agreements, such as the
free trade agreement between Mexico, the us, and Canada. As
a result, any regulation, restriction, or prohibition adopted by
a state that has the potential to impact international trade can
be challenged (Food and Agriculture Organization and World
Health Organization 1999).

The rules contained in front-of-package labeling systems
are considered, in terms of the TBT Agreement, to constitute
a technical regulation; as a result, any country planning to
adopt such rules must communicate their intention to other



WTO member states so that these states have the opportunity
to raise concerns about trade implications. Additionally, the
reporting country must provide information requested by other
members regarding the proposed measure, answer their ques-
tions, and hold bilateral meetings or consultations to address
their concerns.

During the development of front-of-package labeling sys-
tems in Latin American countries (Chile, Uruguay, and Peru),
objections were raised by the us, Switzerland, Guatemala,
Canada, Costa Rica, Brazil, Australia, Argentina, and Mexico
(during the 2012-2018 administration), as well as countries in
the European Union. Key among their arguments were the fol-
lowing (wro Committee on Technical Barriers to Trade 2013b,
2014a, 2014b, 2015, 2016, 2018a, 2018b):

e The front-of-package labeling system is more trade restric-
tive than necessary to fulfill a legitimate public health
purpose, thus violating article 2.2 of the TBT Agreement.

e There are other, less trade-restrictive measures available
for protecting public health; these include other types of
labeling systems, education campaigns, and physical activ-
ity promotion.

* The front-of-package labeling system does not conform to
internationally adopted food standards, such as the Codex
Alimentarius—considered the international benchmark on
the matter—thus violating article 2.4 of the TBT Agreement.

e The front-of-package labeling system lacks a scientific ba-
sis. Costa Rica specifically questioned the design of PAHO's
Nutrient Profile Model, and the European Union argued
that there were no scientifically established risk thresholds
for nutrients of concern.

* Regarding informing consumers and changing their con-
sumption habits, front-of-package warning labels have not
been proven more effective compared to other labeling
systems.

e The front-of-package labeling system leads to fear and
confusion among consumers since it causes products to be
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classified as “good” or “bad” and does not feature products’

nutritional benefits.

¢ The system is a form of negative labeling that stigmatizes
products bearing warning labels.

¢ The front-of-package labeling system leads consumers to
avoid products that can be part of a balanced diet when

consumed in moderation.

¢ The system, on account of its complexity, warrants a long
period for implementation and compliance (between eigh-
teen months and two years) because it requires significant
investment by the industry to redesign packaging, relabel
products, and adapt labels to the new format.

Nonetheless, objecting states presented no evidence to
support these arguments, nor did they provide detailed justi-
fications (Wwro Committee on Technical Barriers to Trade 2013a,
2013b, 2014b).

Similarly, in the case of Mexico, the proposed front-of-
package labeling system, nutrient profile, and regulation of
advertising aimed at children were challenged by the food
industry from an international trade law perspective. These
arguments focused on the idea that the proposed regulations
violated Mexico’s bilateral trade agreements and international
trade agreements. In order for Mexico to successfully reform
NoM-051, it was thus critical to consider previous experiences
in Latin America with an eye toward formulating a compel-
ling defense.

Technical Barriers to Trade: Rules for
Determining When a Measure Qualifies as an
Exception to International Trade Obligations

To determine whether a public health measure constitutes a
technical barrier to trade, the measure must be analyzed ac-
cording to certain principles of international trade law. In the
context of the wrto, a technical barrier to trade is “any rule,
technical regulation, or conformity assessment procedure
that unjustifiably restricts international trade” (Ministerio de



Economia y Finanzas 2020). Thus, the TBT Agreement aims to

ensure that countries’ technical regulations, standards, and

conformity assessment procedures do not discriminate or create

unnecessary obstacles to trade. However, wTo members have

the right to adopt measures to pursue legitimate objectives—in

other words, objectives that seek, for example, to protect human

health or safety or to protect the environment (TBT Agreement

1995). In this regard, a few basic principles of international trade

must be considered in order to determine whether a technical

barrier to trade exists:

Legitimate objective: This principle is satisfied if the objec-
tive of the regulation can be met via the actions it proposes.
If a regulation does not fulfill its stated objective, it should
be considered a barrier to trade (TBT Agreement 1995; World
Trade Organization 2020).

Not more trade restrictive than necessary: It is not enough
for a state to demonstrate that a measure pursues or achieves
a legitimate objective; the state must ensure that this mea-
sure is the least restrictive to international trade. It must
thus demonstrate that there are no less trade-restrictive
alternative measures that could achieve the same objective
(TBT Agreement 1995).

Necessity through a risk assessment: The state must con-
sider the “necessity” of the measure, taking into account the
risks that would be created by not adopting the measure.
This necessity must be justified based on the problem at hand
and should be supported by factual and scientific evidence
(wto Appellate Body 2001).

Principle of nondiscrimination: With regard to international
trade, regulations should not be set arbitrarily or be used to
protect domestic producers from foreign competition (World
Trade Organization 2020).

Participation of the sectors involved: Countries must ensure
transparency in their domestic standardization processes.
To this end, countries should provide space for interested
parties in other wro member states to submit comments,
and they should share copies of any documents requested
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concerning the regulations under development (World Trade
Organization 2015).

As the experience in Mexico shows, it is advisable for these
aspects to be addressed not only from a legal perspective but
from a technical one as well, since in most of the objections
raised it was necessary for the state to present technical and
scientific evidence to support its legal arguments.

Technical Barriers to Trade during
the Reform of NOM-o51

During the Nom-051 working group sessions, evidence in sup-
port of the aforementioned principles was submitted by civil
society organizations, academia, and international organiza-
tions. The two main areas of the proposed measure that were
challenged as constituting technical trade barriers were (i) the
front-of-package labeling system and the Mexican nutrient
profile and (ii) the regulation of advertising aimed at children.
In addition to arguments related to international trade rules,
industry actors also presented arguments based on intellectual
property and trademark law, as summarized in table 2.

Discussion

Mexico’s front-of-package labeling system was developed
through a democratic and transparent process that involved
the voluntary participation of all relevant stakeholders, in-
cluding governmental bodies, civil society, academics, and
researchers. It also involved the participation of key players in
the food industry, who posed one of the main barriers to the

measure’s adoption.
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The food industry used a variety of interference tactics,
including by trying to stall implementation and relying on
decision-makers with conflicts of interest; casting doubt on
scientific evidence supporting the measure; deflecting attention
away from the problem at hand; and dividing public opinion
(World Cancer Research Fund International 2019). These tac-
tics have long been documented in other policy areas, and it
is important to note that the food industry has tremendous
lobbying power and influence over Mexico’s domestic policies.
For example, when the government established the Mexican
Observatory on Noncommunicable Diseases, 50% of the partici-
pating organizations had conflicts of interest due to ties with or
sponsorship from the food, soft drink, and tobacco industries
(Barquera et al. 2018). The observatory lacked reliable indicators,
a framework for evaluating results against the budget received,
and a transparent accountability mechanism, which facilitated
the mismanagement of resources (Blancas Madrigal 2020).

Another example can be seen in Mexico’s adoption of a tax
on sugar-sweetened beverages. When the proposed tax was
being developed, the soft drink industry launched an aggres-
sive media campaign against the measure in collaboration with
opinion leaders and with allies from the fields of medicine and
nutrition. This generated public uncertainty about the measure
and ultimately led the government to decrease the proposed
tax by half (from 20% to 10%, or 1 peso per liter) (Decreto por
el que se reforman, adicionan y derogan diversas disposiciones
de la Ley del Impuesto al Valor Agregado 2013).

But despite these precedents, in the case of the proposed
front-of-package labeling system, technical, scientific, and legal
arguments won the day, and the country successfully adopted a
coherent policy for regulating information on the labels of pre-
packaged foods and protecting consumers’ rights. This policy
has received national and international accolades, including an
award issued by the United Nations Interagency Task Force on
the Prevention and Control of NcDs (“La Secretaria de Salud de
México gana premio” 2020).

The active involvement of key stakeholders was critical
to the measure’s success. Mexican civil society, especially
the Alianza por la Salud Alimentaria, played a crucial role in



disseminating information on the measure. In particular, this
group encouraged citizens to participate in the public consul-
tation process, describing the aims of the Nom-051 reform in
simple and easy-to-understand terms. It also helped cultivate
the political will that allowed the proposal to find a place on
the administration’s agenda.

After the front-of-package labeling system was approved,
transnational manufacturers of pre-packaged food and bever-
ages continued their efforts to fight the measure, justifying
their positions on the notion of adverse effects, seeking at least
a two-year postponement of its implementation. Although these
efforts failed to halt the system’s implementation, they did lead
to changes in the verification periods. Indeed, an additional
two-month grace period was granted to food and beverage
manufacturers to allow them to adjust their packaging to com-
ply with the amended Nom-051 (regarding the use of cartoon
characters and the like; nutritional and health claims; list of
ingredients; and nutritional declaration and warning seals)
(Acuerdo por el que se da conocer el Acuerdo Interinstitucional
entre la Secretaria de Economia 2020).

The initial months following the policy’s rollout saw posi-
tive effects, such as manufacturers’ massive reformulation of
pre-packaged foods and beverages—aimed mainly at reducing
the number of calories and levels of nutrients of concern—in
order to fall within the system’s thresholds and avoid having to
place warning labels on packages (Rodriguez 2020b). Nonethe-
less, manufacturers have also been documented using evasion
tactics, such as by creating “double fronts” for their products
that make the front and back of the package identical and that
display the warning label only on one side (“Dan vuelta a nuevo
etiquetado” 2021). In addition, opinion leaders with conflicts
of interest have stoked confusion about the warning labels’
correct use and interpretation, as well as about the policy’s
effectiveness overall. Other industry strategies used include
lawsuits seeking to overturn the measure. As of October 2020
(when the policy formally took effect), more than fifty lawsuits
had been filed by companies and business groups, and the
number has been on the rise since then; these lawsuits allege
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commercial constraints and a lack of scientific evidence (Usla
and Gutiérrez 2020).

Lastly, it is worth noting that an exploration of the legal
barriers to the implementation of this new labeling system goes
beyond the scope of this chapter. Such barriers are relevant for
the implementation of any labeling system; for example, it is
possible to justify restrictions on freedom of expression as it
concerns the use of trademarks such as cartoon characters. This
requires a deeper level of analysis that could be addressed by
future research.

Conclusion and Recommendations

In Mexico, arguments related to international trade were used
to challenge and delay the rollout of the country’s new front-
of-package warning labeling system. However, legal, technical,
and scientific arguments supporting stronger public health
policies ultimately triumphed. Based on this experience, we
offer the following recommendations for other Latin American
countries seeking to adopt front-of-package labeling systems:

1. Identify the regulatory instruments that need to be modi-
fied in order to achieve such a labeling system, as well as
congressional allies who are supportive of improving popu-
lation health and positioning the issue on the government’s
agenda.

2. Form collaborative relationships with other public health
actors in the region in order to share experiences regarding
the implementation of such labeling systems, analyzing
successes and areas of opportunity that can be drawn on in
the development of the proposal.

3. Craft arguments based on scientific evidence from the
domestic and international context, and ensure that these
arguments are aligned with national and international
regulatory frameworks on commerce and trade.

4. Promote strategic alliances with experts on regulatory mat-
ters, food, public health, and the right to health from different



backgrounds (academia, civil society, the public sector, and
international organizations).

Identify and monitor the participation of actors or organiza-
tions with potential conflicts of interest in decision-making
processes.

Use communication campaigns to educate the public about
the process for amending laws, rules, or regulations on front-
of-package labeling, and encourage broad participation in
public consultations.

Ensure that arguments related to international trade include
both legal and technical perspectives and that these ap-
proaches are complementary. As demonstrated by this case
study, challenges that were raised before the wto against
Mexico’s front-of-package labeling system were similar to
those used in the cases of Chile and Peru; thus, certain ar-
guments—both technical and legal ones—can be replicated
when advocating for a similar system in another country.
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Introduction

In 2014, Ecuador became a pioneer in Latin America when it
adopted a mandatory traffic light labeling system via Ministerial
Agreement 5103 of the Ministry of Public Health, which called
for the government to “issue a substitute health regulation for
labeling processed foods for human consumption.” However,
since the rollout of this traffic light system, other countries in
the region—including Chile, Uruguay, Peru, Mexico, and, most
recently, Colombia—have opted for front-of-package warn-
ing labels in the form of octagons (Chile, Uruguay, Peru, and
Mexico) or circles (Colombia). In light of these developments,
the Ecuadorian government has begun exploring (in the context
of the 2019 reform to Ministerial Agreement 5103 and recent
discussions on the Organic Health Code) whether its traffic
light system should evolve, for example, toward octagonal front-
of-package warning labels.® According to scientific evidence,
front-of-package warning labels are more effective than traffic
light labels in providing the information that consumers need,
as well as in helping counteract overweight, obesity, and other
health problems stemming from the consumption of ultra-
processed products.

This chapter seeks to address the following. First, it re-
flects on the evolution of the food system in Ecuador and its

3 Itis worth mentioning that as of 2024, the Ministry of Public
Health and other public entities in Ecuador were engaged in discus-
sions around the approval of a regulation requiring front-of-package
octagonal warning labels. However, such a regulation has yet to be
issued.
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implications for the country’s overweight and obesity epidemic.
Second, it analyzes how this epidemic, exacerbated by the con-
sumption of ultra-processed products, provided the impetus
for Ecuador’s adoption of a traffic light labeling system for pro-
cessed and ultra-processed foods, paying special attention to the
food industry’s interference in the adoption, implementation,
and strengthening of this public policy. Third, it explores the
need for Ecuador’s traffic light system to evolve, for example,
toward octagonal front-of-package warning labeling, draw-
ing on the country’s domestic legal framework, human rights
principles and instruments, inter-American jurisprudence, and
scientific evidence.

Our analysis clearly demonstrates the importance of having
a food labeling system that allows the population to make in-
formed decisions about the products they are going to consume.
In the case of Ecuador, traffic light nutrition labeling allows
consumers to know how much salt, sugar, and fat a product
contains. However, this system has remained largely unchanged
in the eight years since its adoption, and there is evidence that
front-of-package labeling, particularly in the form of octagonal
warnings, fosters better eating habits among populations. In
this light, we end the chapter with an exploration of whether
Ecuador should update its regulations to embrace this type of
labeling system instead.

Food Consumption Patterns in
Ecuador: A Paradigm Shift?

The global food system has undergone a complete transfor-
mation. The idea of eradicating hunger, as cemented by the
food industry in the global imaginary, calls for increasing
productivity to improve the availability and accessibility of
food and to decrease prices. Under this industrial paradigm,
the food system has become a centralized model in which a
range of processes are standardized and controlled. As part of
this system, (i) food is reified, becoming a commodity or “just
another good,” fostering a rupture between agriculture, the
processing of food, and consumption, and (ii) corporations begin
to decide what, for whom, and how food is consumed, since



they control the various links in the chain, as well as produc-
tion, distribution, and consumption (Cabeza 2010). One of the
consequences of these two industrial “pillars” is the negative
impact on consumers’ health.

The global phenomenon of chronic noncommunicable
diseases* (NcDs) is one such impact of the industrialized food
system. According to the Pan American Health Organization
(PAHO), NCDs are responsible for 71% of global deaths—41 mil-
lion people—each year (Pan American Health Organization
2021). paHO also reports that in the Americas, NcDs account
for 81% of all deaths (5.5 million people) each year; but even
more alarming is the fact that 39% of these deaths—2.2 million
people—are of people under the age of seventy (i.e., premature
deaths) (ibid.). In Ecuador in particular, data provided by the
National Institute of Statistics and Censuses indicate that 52.4%
of the country’s deaths are from Ncps (Instituto Nacional de
Estadistica y Censos 2019).

Ecuador—with a population of 17,640,784 (ibid.)—underwent
a transformation in its dietary pattern beginning in the 1980s,
when, in line with international trends, the country experienced
(i) a decrease in farmland destined for domestic consumption,
(ii) an increase in food imports, and (iii) increased agricultural
exportation (Dorado Torres 2019). Together, these factors have
translated into a society with a high prevalence of NcDs, as diets
rich in complex carbohydrates and fiber have been replaced by
fats and complex sugars.

The 2012 and 2018 National Health and Nutrition Surveys
and the 2018 sTtEPs Survey (a household-based survey of the
population aged eighteen to sixty-nine) underscore the reality
of Ecuadorians’ dietary habits. One-third of the population
consumes excessive amounts of carbohydrates. Furthermore,
the highest levels of fat intake occur in the most developed and
higher-income regions of the country. In terms of fruits and veg-
etables, nine out of ten adults do not eat the five recommended

4 According to the Pan American Health Organization (2021),
“The term NcDs refers to a group of conditions that are not mainly
caused by an acute infection, result in long-term health conse-
quences and often create a need for long-term treatment and care.”
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daily portions—and of those who do, they do so only four days
a week. In addition, 11.1% consume processed foods “always” or
“frequently,” and 67.7% read the salt or sodium content on food
labels (Ministerio de Salud Ptblica et al. 2018). As reported by
the 2012 National Health and Nutrition Survey (Freire, Ramirez-
Luzuriaga, et al. 2014), almost all adolescents (81.5%) consume
sugary drinks (soft drinks, energy drinks, or processed juices),
and half (50.5%) eat fast foods such as french fries, hamburg-
ers, salchipapas (french fries topped with sliced sausages or hot
dogs), hot dogs, pizza, and so forth. Of the survey respondents,
64% are estimated to consume salty and sweetened snacks.

These data show that food consumption in Ecuador is a
major health problem. They also point to the need to adopt pub-
lic policies that protect people’s rights to health, to life, and to
adequate food, as well as the rights of children and adolescents
and of consumers, as discussed below.

The 2018 National Health and Nutrition Survey and the sTEPs
Survey both show that overweight and obesity have reached
epidemic levels—they are affecting all population groups and
ages, and their clearest impact is the alarming increase in NcDs
(Instituto Nacional de Estadisticas y Censos 2019; Ministerio de
Salud Pblica et al. 2018). According to the sTEPs Survey, 63.6%
of Ecuador’s adults aged eighteen to sixty-nine are overweight
or obese. And as reported by the National Health and Nutri-
tion Survey, 35.38% of children aged five to eleven, 29.57% of
adolescents aged twelve to nineteen, and 64.68% of adults aged
nineteen to fifty-nine are overweight or obese.

According to PAHO, these types of problems begin during
a fetus’s development, when a woman who becomes pregnant
suffers from chronic malnutrition, iron-deficiency anemia,
zinc deficiency, or overweight or obesity. A pregnancy marked
by malnutrition leads to poor fetal nutrition, which, in turn,
causes poor fetal growth. After birth, the newborn child’s situ-
ation is exacerbated by poor breastfeeding practices and poor
complementary feeding—two common problems in Ecuador—
which can lead to stunting and, in some cases, to overweight,
increasing the chances that the child will suffer from Ncps in
adulthood (Pan American Health Organization 2014).



Indeed, obesity and overweight play a leading role in Ec-
uador’s epidemiological profile. Eight percent of the country’s
under-five population is already overweight or obese, and 21.6%
are at risk of becoming overweight or obese (ibid.). Moreover,
when children reach school age, this rate increases to 30%.
Among adolescents, 26% are obese or overweight, a figure that
rises to 62.8% among adults aged twenty to sixty. Finally, 59%
of older adults are overweight or obese (ibid., 7-8).

TABLE |
Absolute values of overweight and obesity
among the Ecuadorian population, 2012

Under 5 School-age children Adolescents Adults over 20

148,779 678,000 413,064 5,558,185

Source: Dorado Torres (2019)

The risk scenario being unleashed by this situation should
be of utmost concern for Ecuadorian authorities. Overweight
and obesity from an early age can lead to problems such as
type 2 diabetes, cardiovascular disease, coronary illnesses,
certain types of cancer (including endometrial, colon, and breast
cancer), respiratory illnesses, liver and gallbladder diseases,
hypertension, dyslipidemia, and sleep apnea (Dorado Torres
2019). This represents a genuine public health problem. Accord-
ing to the Ministry of Economic and Social Inclusion and the
Economic Commission for Latin America and the Caribbean
(cited in Dorado Torres 2019), the aforementioned illnesses cost
the country us$1.7 billion in 2017. As a result of these health
problems, there is a strong tendency among the population to
develop NcDs at an early age, to suffer from premature death,
and to enjoy a lower number of productive years (Pan American
Health Organization 2014). Indeed, Stephen Sherwood notes
that in Ecuador, six of the top ten causes of death and 24% of
all deaths are caused by Ncps (Salcedo 2018).

In light of the above, any analysis of Ecuador’s epidemiologi-
cal situation must be framed within the country’s social and
economic context. According to Freire, Silva, et al. (2014, 16375S),
“Rapid social and economic development in the face of persistent
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poverty and inequality are factors that provide the context for
the double burden of malnutrition.”” It is also important to con-
sider that such malnutrition is related to the accelerated rate of
urbanization, the dramatic reduction in physical activity, and
changes in the population’s eating habits, as seen by people’s
increased intake of processed and ultra-processed foods. As
reported by the 2012 National Health and Nutrition Survey
(Freire, Ramirez-Luzuriaga, et al. 2014), 21% of children under
the age of five and 26% of adolescents spend two hours each
day watching television or playing video games. Meanwhile,
35% of adult men engage in little or no physical activity; this
figure is even more alarming among women, at 54%.

The change in eating habits is also related to changes in the
population’s work habits, which has meant that many Ecuador-
ians now eat at least one meal a day outside the home, where
they lack control over the ingredients used, the quality of the
carbohydrates offered, the amount of salt added, and the quality
of fats used. Workers have also increased their consumption of
processed and ultra-processed foods, which are easy to access
and inexpensive (Pan American Health Organization 2014, 11).

In sum, the problems described above have allowed the
state to recognize that part of this epidemic of overweight
and obesity is due to the population’s increased intake of
ultra-processed foods and the misinformation on traditional
nutrition labels.® This is partly why the state chose to adopt the

5  According to the National Survey of Employment, Unemploy-
ment and Underemployment, the adequate/full employment rate
is 38.5% among men and 27.8% among women, with a statistical
difference of eleven percentage points. In terms of salary, this trans-
lates into an average monthly wage of us$311 (Instituto Nacional de
Estadistica y Censos 2021). What this means is that Ecuadorians’
working conditions have not significantly improved in more than
a decade and are increasingly precarious. Moreover, the survey
reveals that as of the end of 2020, income inequality in Ecuador, as
measured through the Gini coefficient, was 0.5 (ibid.).

6  Nutrition labeling is any description intended to inform the
consumer about the nutritional properties of a food. It consists of
(i) a nutrient declaration, which is a standardized statement or
listing of the nutrient content of a food, and (ii) supplementary
nutrition information, which is information intended to facilitate
the consumer’s understanding of the nutritional value of a food
product (Codex Alimentarius Commission 2021).



traffic light graphic alert system for packaged foods. The aim
of this labeling system is to help consumers better understand
the nutritional content of processed and ultra-processed foods
and thus be able to make more informed and healthier eating
choices, as discussed in the following section.

From the Overweight and Obesity Epidemic
to the Need for a Traffic Light System, with
a Brief Mention of Industry Interference

As noted above, surveys show that Ecuador has a high rate of
overweight and obesity—a problem made worse by the fact
that the food industry uses marketing strategies to make pro-
cessed foods and sugary drinks attractive to consumers, espe-
cially children and adolescents. To address this public health
concern, the Ecuadorian government proposed adopting a set
of evidence-based strategies, including the regulation of the
labeling of processed foods, the promotion of breastfeeding,
the promotion of healthy eating in schools, taxation measures,
and the regulation of advertising (Diaz et al. 2017).

In 2012, the Ministry of Public Health, the Ministry for the
Coordination of Social Development, and the National Agency
for Health Regulation, Control and Surveillance met with vari-
ous stakeholders to review a draft regulation for the graphic
labeling of processed foods and sweetened beverages (ibid.).
During these discussions, they evaluated the possibility of
adopting a traffic light labeling system featuring large letters
and free of any extra messaging that could confuse consumers.
Two years later, the Ministry of Public Health issued the Health
Regulation for the Labeling of Processed Foods, which was
subsequently modified through three ministerial agreements.

As recommended by paHO, curbing the rise in obesity in
the Americas requires the adoption of policies aimed at im-
proving people’s eating habits and promoting physical activity
and health. These include taxation policies, the regulation of
advertising, and food labeling measures (Pan American Health
Organization 2022b).

Food labeling is considered an effective tool for protect-
ing consumers’ health because it conveys information about
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a product’s identity and contents, as well as how to handle,
prepare, and consume it safely. Moreover, nutrition labeling is
a key tool in the fight against NcDs, which are frequently linked
to diet, because it helps consumers make healthier choices (Food
and Agriculture Organization 2022). However, this requires
that labels be trustworthy and not misleading.

The traffic light labeling system” first emerged in the Uk,
which adopted the system to make it easier for consumers to
understand the contents of processed and ultra-processed
foods (Iza Guayaquil 2016). In its original form, the traffic
light was to be located on the front of food packages, with the
aim of enabling consumers to make informed decisions when
choosing products. The idea was to encourage healthy eating
by highlighting the most important components: fat, salt, and
sugar, which are the elements directly linked to the emergence
of diseases (ibid., 25).

Traffic light labels indicate the levels of these three compo-
nents in an effort to facilitate consumer decision-making. A red
traffic light indicates a high level of a particular component,
meaning that the food is something that consumers should limit.
Yellow indicates a medium level, suggesting that the product
can be a good option but should be consumed in moderation.
Lastly, a green light signals that the product has a low level of
the ingredient, making it a “better” choice (Iza Guayaquil 2016,
25). In Ecuador, the thresholds used for the three levels (high,
medium, and low) were taken from the Pan American Health
Organization, as shown in table 2 (Diaz et al. 2017).

The use of traffic light labeling in Ecuador began in 2014,
in light of the shortcomings of traditional nutrition labeling
(Acuerdo Ministerial 5103). This new system sought to guaran-
tee the constitutional right to information that is timely, clear,
accurate, and not misleading (Constitution, art. 52) regarding
the contents and characteristics of products—in this case, food

7 This system consists of two parts: the first part indicates a prod-
uct’s level of sugars, salt, and fats, while the second communicates
whether a product contains non-caloric sweeteners or transgenics
and warns against the consumption of energy drinks containing
caffeine, taurine, or glucuronolactone (Acuerdo Ministerial 5103).



TABLE 2

Concentrations recommended by the Pan American
Health Organization for labeling processed
foods containing fats, sugars, and salt

sodium per 100 g

“Low” level “Medium” level “High” level
<3gperl00g >3gt(io<0%50gper >20gper100g
Total fats
>15gto<10g
<1.5gper 100mL per 100mL >10g per 100mL
<5gperl00g >5gt(i<15gper >15gper 100g
00g
Sugars
<2.5gper >25gto<75g
100mL per 100mL 275g per 100mL
>120gto <
Salt (sodium) <120mg of 600mg of > 600mg of

sodium per 100 g

(substituted sodium per 100 g
by article 3
of Acuerdo >120gto <
<120mg of > 600mg of
00004832, R.O. sodium per 60ng of sodium per
237-S, 2-V-2014) 100 mL sodium per 100mi.
100mL

Source: Pan American Health Organization (2017) cited in Diaz et al. (2017)

products—so that consumers could make informed purchases.
But it also sought to bring the country in line with the rec-
ommendations contained in General Comment 14 issued by
the United Nations Committee on Economic, Social and Cul-
tural Rights. As explained by Diana Guarnizo and Ana Maria
Narvaez (2019, 16):

The right to access clear, accurate, and adequate information has
been acknowledged as essential for the exercise of other rights,
such as the rights to health, to food, to the environment, and to
the free development of one’s personality, among others. In par-
ticular, regarding its importance for the exercise of the right to
health, the Committee on Economic, Social and Cultural Rights
has acknowledged a strong connection between these two rights.
For the Committee, this relationship entails “the right to seek, re-

ceive and impart information and ideas concerning health issues.”

The new policy required all products, both domestic and
imported, to include graphic labels on their packaging that
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consumers could easily understand, as shown in figure 1. As
established in chapter 11 of the Substitute Health Regulations
on Processed Food Labeling for Human Consumption:

All processed food for human consumption must comply with
Ecuadorian Regulation RTE INEN 0228 on the Labeling of Proces-
sed and Packaged Food Products. In addition, it must display a
graphic system with horizontally placed colored bars; these colors
shall be red, yellow, and green, depending on the concentration
of the components: i) the red bar is assigned to a high content of
a component and shall bear the phrase “HIGH IN ...”; ii) the yellow
bar is assigned to a medium content of a component and shall
bear the phrase “MEDIUM IN ...”; iii) the green bar is assigned to
a low content of a component and shall bear the phrase “Low IN
...”; ... The graphic system must be properly placed on a gray or
white background, depending on the predominant colors on the
packaging ... The graphic system should not be obstructed by any
object or instrument for the consumption or use of the product,

or by promotional products. (Acuerdo Ministerial 5103, art. 12)

FIGURE |
Traffic light label

4 N\ 4 N

en AZUCAR No contiene GRASA

No contiene AZUCAR

Source: Diaz et al. (2017)

8 RTE INEN 022 outlines the labeling requirements for processed,
canned, and packaged foods, while also including a prohibition on
misleading information on labels or containers. In addition, the
regulation outlines the requirements for the labeling of alcoholic
beverages, energy drinks, and transgenic foods (Instituto Sura-
mericano de Gobierno en Salud 2019).



Furthermore, the traffic light label must appear in the upper-
left corner of the product’s primary or secondary display panel.
It is worth noting that the policy initially required the label
to appear on the front of packaging; however, due to industry
pressure, the policy was modified to allow the label to be placed
in other parts, including the back (Instituto Suramericano de
Gobierno en Salud 2019).

Following the policy’s rollout, the government conducted an
awareness-raising campaign via radio and television highlight-
ing the benefits offered by the new labeling system. Addition-
ally, the National Agency for Health Regulation, Control and
Surveillance carried out a campaign aimed specifically at the
food industry that sought to explain the regulation and which
included the creation of a web page to resolve any doubts (Diaz
et al. 2017).

Since then, the traffic light system has faced several chal-
lenges, as discussed in the next section. As observed by some
experts on the subject, one of the main barriers has been indus-
try interference. The original policy proposal was subject to ne-
gotiations with and concessions to the food industry, including

the elimination of the prohibition of images or animals; the in-
clusion of definitions of sugars (intrinsic or added), sweeteners
(non-caloric, natural or artificial) and salt; the replacement of
salt values in grams with milligrams; [and] the option of placing
the label on the primary or secondary display panel, despite the
available scientific evidence showing that front labeling contri-
butes to the identification and selection of healthy foods. (Diaz
et al. 2017, 3)

Yet perhaps the greatest advantage given to the food indus-
try is the legal vacuum upon which this public health tool rests,
since the muscle that could have been given to the measure by
enshrining it in a legal provision was eschewed on account of
the slowness and complexity of such a process. Instead, the
government opted for a ministerial agreement—although the
measure has been incorporated into the proposed Organic
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Health Code, which is pending approval by the National As-
sembly’—which puts the measure in a complete state of viola-
tion, given the constant pushback by local and transnational
business sectors. As noted by Diaz et al. (2017, 3):

i) the representative of the European Union reminded Ecua-
dor that the Codex on Nutrition Labeling has not established
minimum levels for the nutrients covered in the regulation ...
suggesting that “the measure be suspended to allow companies
at least six months to adapt to the new requirements”; ii) the
representative of the United States of American indicated that
Ecuador “did not carry out any public consultation with national
stakeholders and [World Trade Organization] trading partners”;
iii) Mexico issued a statement to the [World Trade Organization]
raising doubts and requesting a series of modifications to Regu-
lation RTE INEN 022, which coincided with the position expressed

by the food industry.

Moreover, understanding that this measure could be the
subject of analysis of future publications, it is worth considering
the observation made by Freire et al. (2021, 69) in their Qualitative
Assessment of the Regulatory System for Processed Foods in Ecuador:

Although this assessment did not analyze [Regulation RTE INEN
022 on the Labeling of Processed, Canned and Packaged Food
Products issued by the Ministry of Industries and Productivity],
this regulation should be reviewed together with the regulation
issued by the Ministry of Public Health to prevent contradic-
tions or conflicting provisions, to ensure that compliance with
both regulations is compatible. For example, the regulation of
the Ministry of Industries and Productivity should not give

the same treatment to processed, packaged, and canned foods

9 “At a press conference on Friday, September 25, 2020 ... the
Lenin Moreno administration announced its veto of the Organic
Health Code. The bill was approved by the legislature on August
25, after eight years of debate. Thus, the 405 articles of the proposal
were put on hold until September 25, 2021, since the Constitution
provides that a total objection of the president can be reviewed and
ratified only after one year, with a two-thirds vote of the Assembly”
(Rosero 2020).



when the Ministry of Public Health’s regulation talks only about

processed foods.

It is clear that these overlapping regulations have incon-
sistencies between them, which opens the door for problems
in their implementation.

Furthermore, as reported by Diana Guarnizo and Ana Maria
Narvéez (2019), a study published in the journal Nutrients used
a randomized controlled experiment to evaluate consumers’
understanding of the traffic light labeling system in Brazil and
found that these labels generated confusion. When participants
were presented with a product bearing a red light for one nutri-
ent followed by a green light for another—for example, in pack-
aged soup—they perceived the product as being healthier than
it really was. Further, when traffic light labels were compared
with warning labels, the latter proved to be more effective in
facilitating consumer understanding. The study found that
warning labels were evaluated more positively by consumers
in terms of their design and usefulness and were more effec-
tive at communicating the importance of eating smaller, less
frequent quantities of products bearing a label (Khandpur et al.
2018, cited in Guarnizo and Narvaez 2019).

Finally, and without prejudice to the discussion in the
next section, it is worth mentioning that after several years of
implementation, the most apparent finding regarding Ecuador’s
traffic light labeling system is that it “is widely recognized and
understood by consumers, who consider it to offer useful and
important information” (Diaz et al. 2017). As found by the 2018
National Health and Nutrition Survey, 62.71% of Ecuadorians
over the age of ten recognize, understand, and use these labels
to make decisions; 84.34% have reduced their consumption of
products with red lights; and 47.06% consume products with a
red light (Instituto Nacional de Estadisticas y Censos 2019). In
addition, other studies have reported that although consum-
ers continue to purchase the same brands and products they
used to buy before the traffic light system was adopted, they
have reduced their consumption of products with high levels
of sugars, salt, or fats (Poveda Guevara 2016).
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This has had a positive impact on society in general, while
posing an obstacle for the food industry because it has directly
impacted the sales of certain products. In addition, the industry
has argued that the deadlines for compliance with the new
measure were too short and that the traffic light system fails to
provide information that is useful or of interest to the popula-
tion. According to the industry, overweight and obesity are not
due to the consumption of processed foods, which represent
“a tiny portion of Ecuadorians’ diet” (Instituto Nacional de
Estadisticas y Censos 2019).

Ecuador’s labeling system has been hailed throughout the
region for its success in facilitating informed decision-making
among consumers and prompting companies to reformulate or
withdraw certain products. That said, new research—including
pAHO’s Nutrient Profile Model and analyses of the consump-
tion of processed foods and sugary drinks—reveal that the
population’s health remains at risk. Ecuador would therefore be
wise to consider the need for additional measures to continue
improving the dietary patterns described above.

Should Ecuador’s Traffic Light System Evolve?
Background

As noted by the United Nations Special Rapporteur on the
Right to Health during his visit to Ecuador in September 2019:

Owing to the lack of an updated comprehensive legal framework,
the Special Rapporteur was informed during the visit that the
Ministry of Health has exercised its steering role, particularly in
the area of regulation for protection against health risks, under
ministerial agreements. Continuing to exercise its functions
without a legal framework provided by the Constitution could
eventually jeopardize the progress the country has made, for
example in the area of food labelling. The Special Rapporteur
stresses that an updated and comprehensive human rights-
compliant legal framework is essential for the formulation of
corresponding health regulations and policies. Without clear
public health policies and regulations, the national health-care

system risks being influenced by powerful interest groups that



often lobby for investment that may not be in the interests of the
public. (Puras 2020, para. 25)

A consideration of whether Ecuador needs to update its traf-
fic light labeling system should thus take into account certain
elements, such as human rights principles and instruments,
jurisprudence from the inter-American system, the country’s
legal framework, and scientific evidence. As pointed out by
the Special Rapporteur, it is critical to guarantee the popula-
tion’s health through regulations that protect against health
risks. In this regard, as explained throughout this chapter,
one of the most effective policies for tackling malnutrition is a
food labeling system that allows consumers to make healthier
choices by being able to understand what components a given
product contains. As stated by Guarnizo and Narvéez (2019,
12, emphasis added):

According to the World Health Organization and the Pan Ameri-
can Health Organization, there are three fundamental measures
that must be included in states” decision-making agendas in order
to effectively encourage healthy eating habits among populations,
including: i) taxation measures, particularly those that increase
the sale price of sugary drinks by at least 20% ...; ii) measures, such
as labeling, aimed at adequately informing citizens of the nutritional
content of products high in saturated fats, free sugars, and sodium ...;
iii) measures aimed at reducing the impact that the advertising
of such products has on children ...; and iv) measures aimed at
creating environments free of the advertising and marketing of

unhealthy foods.

To this end, before providing an answer to the question
posed in this section’s heading, we will briefly review the scope
of each of the aforementioned areas.

Ecuador’s Legal Framework, Human
Rights Principles and Instruments,
and Inter-American Jurisprudence

Ecuador’s Constitution provides that Ecuador is a constitutional
state of rights and justice (art. 1). It also notes that one of the
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state’s primary duties is to guarantee, without discrimination,
the effective enjoyment of the rights enshrined in the Constitu-
tion and in international instruments, particularly the rights
to health, food, social security, and water (art. 3(1)); that people
have the right to safe and permanent access to healthy, sufficient,
and nutritious food (art. 13); that food is directly linked to the
exercise of the right to health, in order to sustain a good life
(art. 32); that people have the right to accurate information on
goods and services that is not misleading (with respect to its
content and characteristics) (arts. 18, 52); and that international
human rights treaties ratified by the state are part of the Ecua-
dorian legal system, and if these treaties recognize rights that
are more favorable than those enshrined in the Constitution,
they shall prevail over any other legal regulatory system or
action by public power (arts. 424, 425).

Therefore, in order to determine whether Ecuador needs to
modify its traffic light labeling system, we must look at recent
developments in the international and inter-American human
rights systems regarding the rights to health and food, as well
as these rights’ relationship with the right to information in
general and front-of-package labeling systems in particular.
With this in mind, and recognizing that an in-depth explora-
tion of these issues would exceed the scope of this chapter,'® we
will focus on the statements of the United Nations Committee
on Economic, Social and Cultural Rights (cescr), the United
Nations Special Rapporteur on the Right to Health, and the
Inter-American Court of Human Rights.

As mentioned above, the cescr has noted that the right to
health, understood as “the right to the enjoyment of a variety
of facilities, goods, services and conditions necessary for the
realization of the highest attainable standard of health,” is in-
extricably linked to the right to information and that access to
health-related information is one of the underlying determinants
of health (Committee on Economic, Social and Cultural Rights
2000, paras. 9, 11). In addition, one of the main components of
the right to health is accessibility, which encompasses access

10 For more information, see Tovar Ramirez et al. (2020).



to information on issues regarding health (Tovar Ramirez et al.
2020, 19).

Similarly, we cannot ignore the fact that states have a duty
to guarantee the right to health. The cescr notes that this duty
includes the obligation to “fulfill,” which requires states to,
among other things, undertake actions that promote health, in-
cluding “the dissemination of appropriate information relating
to healthy lifestyles and nutrition, harmful traditional practices
and the availability of services” (Committee on Economic,
Social and Cultural Rights 2000, para. 37). Further, within this
obligation to “fulfill” is the duty to “take measures against the
health hazards posed by environmental pollution and occupa-
tional illnesses, as well as against any other threat identified
by epidemiological data” (Tovar Ramirez et al. 2020, 19-20).

Finally, the cescr has emphasized that some of the key ob-
ligations outlined in the International Covenant on Economic,
Social and Cultural Rights' include the obligations to “adopt
measures to prevent, address, and combat epidemic and endemic
illnesses” and to “provide access to information on the main
health problems in the community, including methods to pre-
vent and combat those illnesses” (Tovar Ramirez et al. 2020, 20).

Meanwhile, former Special Rapporteur on the Right to
Health Anand Grover was emphatic during his tenure in high-
lighting that the international human rights framework requires
states to “institute measures in all areas of policymaking to
reduce the burden of diet-related Ncps” (Grover 2014, para. 13).
To prevent such illnesses, states must ensure that “information
relating to healthy diets is accurate and available to encourage
informed choices” (ibid., para. 16).

Furthermore, Special Rapporteur Piiras issued a statement
in 2020 highlighting the importance of states’” duty to ensure
that everyone has access to essential food that meets the popu-
lation’s dietary needs. He also mentioned the importance of
taking measures to protect the rights to health and to food, such
as front-of-package labeling for ultra-processed foods that are
high in sugars, sodium, and saturated fats. This type of labeling

11  Ratified by Ecuador in 1969.
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system has been recommended to help prevent chronic NcDs,
and it has been successfully implemented in countries such as
Chile, Uruguay, and Mexico. For this reason, Piaras urged gov-
ernments to adopt such measures (Office of the United Nations
High Commissioner for Human Rights 2020).

In the inter-American human rights system, the Inter-
American Court of Human Rights has established that the right
to adequate food is protected under article 26 of the American
Convention on Human Rights.!? As held by the court, “essen-
tially, this right protects access to food that permits nutrition
that is adequate and appropriate to ensure health,” and the
notion of adequacy means that “it is not just any type of food
that satisfies the right” (Case of the Indigenous Communities
of the Lhaka Honhat (Our Land) Association v. Argentina,
paras. 216, 220)."3

The Inter-American Court has also held that “in specific
cases of individuals or groups of individuals who are unable
to access ... adequate food by themselves for reasons beyond
their control, States must guarantee the essential minimum of
food” (Advisory Opinion 0c-23/17, para. 121)."* This reinforces
the need for states to ensure the implementation of policies
that promote adequate food for the population. The fact that
people choose products with high levels of ingredients that are
harmful to health—out of ignorance about this content—could
be interpreted as being “unable to access ... adequate food by
themselves.”

In light of the court’s holdings and the findings from the
Special Rapporteur on the Right to Health’s visit to Ecuador
in September 2019—and in accordance with international hu-
man rights treaties, which, by law, constitute part of Ecuador’s
legal framework—it is possible to infer that the adoption of or
evolution toward a front-of-package warning labeling system
in Ecuador would contribute to the fulfillment of the country’s
obligations concerning the rights to health and to adequate

12 Ratified by Ecuador in 1977.
13 See Tovar Ramirez et al. (2020, 22).
14 Seeibid., 45.



food, under the principle of progressive realization enshrined
in the International Covenant on Economic, Social and Cultural
Rights (art. 2(1)). As noted in Sentence 11-18-cn/19 of Ecuador’s
Constitutional Court:

It is clear from the Constitution that i) rights are found in the
Constitution; ii) rights are also found in international human
rights instruments; and iii) rights are found outside the Consti-
tution and international instruments. This last category is known

as unnamed rights.

... According to the body of constitutional law, the rights enu-
merated in the Constitution are illustrative and not exhaustive.
The rights that are not listed in the Constitution are incorporated
into this document in two ways: by reference to international
instruments or by express recognition of unnamed rights, among
which are “other rights stemming from the dignity of persons,
communities, peoples and nations that might be needed for their

full development” (article 11.7 of the Constitution).

... With regard to the recognition of rights by reference to interna-
tional instruments, state authorities must observe the normative,
jurisprudential, and doctrinal development of the mechanisms
of international human rights protection. The sources of law,
then, are international human rights treaties, human rights
declarations, the jurisprudence of the Inter-American Court of
Human Rights, the general comments of human rights commit-
tees, the reports of thematic rapporteurs and working groups
of the United Nations, and the recommendations of the United
Nations High Commissioner for Human Rights, among others.
(Sentencia No. 11-18-cN)

As noted by PAHO, in order to reduce the consumption of
processed and ultra-processed foods—which tend to be high
in sugars, fats, and sodium—countries should adopt laws and
regulations aimed at reducing the demand for and offer of this
type of product; this includes the adoption front-of-package
labeling measures that indicate whether products contain high
percentages of these nutrients (Pan American Health Organiza-
tion 2022a). According to the available scientific evidence, of the
labeling models used to date in Latin America, the guideline
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daily amount (Gpa) system is the least effective in terms of com-
municating to consumers whether a product is healthy, followed
by the traffic light system. In contrast, front-of-package warning
labels—such as those used in Chile, Peru, and Uruguay—appear
to be the most effective in communicating whether a product is
healthy and, thus, in influencing consumers’ purchasing deci-
sions (Guarnizo and Narvéez 2019). Such a labeling system is a
simple, practical, and effective option for informing consumers
about products that can affect their health and thereby helping
them make informed choices.
Let us consider the case of Chile:

The implementation of this model in Chile—the only country
to date with impact studies in this area—has shown positive
results. Not only does the front-of-package warning labeling
system seem to be the most effective labeling model in terms of
communicating information about a product’s healthiness, but it

also has an important impact on consumers’ purchasing choices.

According to a survey of 1,067 consumers conducted by the
Universidad de Chile in 2017, one year after the system’s rollout,
43.8% of people reported reading products’ warning labels
when buying food. Those who reported reading the warning
labels were asked to rate how much the labels influenced their
purchasing decisions. The survey found that the label influenced
the purchasing choices of most people (91.6%): 67% indicated that
the information prompted them to choose products with fewer
warning labels; 9.7% reported that it prompted them to not buy
products bearing labels; and 14.1% reported that it encouraged
them to buy less of a product than they would have if it did not
have warning labels. Only 8.4% indicated that the information had
no effect on their purchasing decisions. Other studies conducted

prior to this one or by private firms reported similar findings.

Thus, the scientific evidence is increasingly clear in showing that
front-of-package warning labeling systems, compared to Gpa and
traffic light systems, are better at encouraging consumers to eat
smaller and less frequent amounts of products whose regular
consumption can have negative health effects. (Guarnizo and
Narvaez 2019, 33-34)



Scientific Evidence from Ecuador

Here, it is critical to look at the aforementioned Qualitative
Assessment of the Regulatory System for Processed Foods in Ecuador
conducted by Freire et al. (2021) of the Universidad San Francisco
de Quito, the Universidad de Cuenca, and the Escuela Superior
Politécnica del Litoral, with support from the United Nations
Children’s Fund. The findings from this study—which analyzed
consumers’ perceptions, use, and understanding of food label-
ing (included in the Substitute Health Regulations on Processed
Food Labeling for Human Consumption)—are essential for the
purposes of this chapter, which seeks to evaluate the need for
a reform of Ecuador’s nutrition labeling model.

While we do not aim to discuss the Qualitative Assessment
in depth, some of its conclusions and recommendations are in
line with the guiding question of this chapter: is there a need for
Ecuador’s traffic light labeling system to evolve? Freire et al.’s
report offers analytical elements that are critical for Ecuador
to consider as it continues to progressively develop this public
policy in order to tackle the challenges facing the country.

Among the conclusions and recommendations offered by
Freire et al’s report are the following:

e Conclusions:

The traffic light labeling system is well known, and a signifi-
cant portion of the population understands the information
on account of its simple and eye-catching format and colors.
In addition, consumers consider the labels to offer useful
and important information, meaning that the labels make
a positive contribution to their selection, purchase, and
consumption of foods. However, the measure is not being
entirely complied with, suggesting that there is a need for
an effective oversight mechanism to deliver regular reports
and help correct noncompliance. Another key problem is the
fact that there are two applicable regulations in force, which
means that some manufacturers tend to abide by the regula-
tion issued by the Ministry of Industries and Productivity
and not by the one issued by the Ministry of Health; this
inhibits the correct application of the health regulation.
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e Recommendations:

— The appropriateness of Ecuador’s traffic light labeling
system—which has been in force for several years—
should be analyzed, since there is no assessment to date
of the system’s performance in influencing consumers’

food purchasing behavior.

— Since 2014, new graphic nutrition labeling systems have
emerged in Latin America. Examples include Mexico and
Chile, two pioneers in adopting systems that provide infor-
mation through front-of-package warning labels featuring
simple text. This system has been shown to allow consumers
to quickly, correctly, and easily identify products with exces-
sive levels of nutrients of concern. Legal and population
studies in these two countries have demonstrated that
this warning system is effective in leading to behavior
change. The state should create an epidemiological
surveillance and monitoring system that regularly and
systematically provides information on the implementa-
tion of these regulations and on the nutritional status
of the population. This would allow for the countries to
know whether they are achieving their aim of reducing
overweight and obesity among their populations.

The report’s conclusions and recommendations are com-
pelling. In the same vein, the Ecuadorian legal system and the
instruments that are considered part of it (such as international
human rights instruments and inter-American jurisprudence)
point to the need to update the current food labeling system
in light of scientific evidence.

In an effort to protect the human rights to health and to
food, paHO and the World Health Organization have called on
states to adopt measures to curb obesity. Among these measures
are front-of-package labeling systems that clearly inform con-
sumers about the levels of saturated fats, sugars, and sodium
in certain products, as well as restrictions on the marketing of
ultra-processed foods to children (Guarnizo and Narvéez 2019).
This is because people have the constitutionally enshrined right
to information and to make free decisions about their health.



To conclude this section, it is worth looking at another
study in Ecuador in which the majority of respondents (68.6%)
reported reading nutrition labels, and half reported having
stopped buying or consuming certain products due to their
high content of sugars, salt, or fats. However, fewer than half
of respondents (40%) believed that the information presented is
sufficient. The study also concluded that the youngest respon-
dents—those between the ages of eighteen and forty—were less
aware than those over forty of what the red traffic light means.
Finally, the study found that the vast majority of participants
(82.6%) considered the traffic light system to be adequate for
improving the population’s health (Ramos Padilla et al. 2017).

These studies suggest that while consumers in Ecuador
are aware of and utilize the traffic light nutrition labels, it is
important to explore whether this labeling system should be
updated in order to better meet the objective of reducing the
population’s consumption of products that are harmful to
health when consumed in excess. Such a step is emphatically
recommended by the World Health Organization and paAHO
and is supported by the scientific evidence described above.

Current Landscape and the Challenges
Ahead: Toward the Adoption of
Octagonal Warning Labels

As discussed earlier, there is wide recognition of the impor-
tance of nutrition labeling aimed at protecting people’s rights
to health and to adequate food. Such labeling has the potential
to convey clear information for consumers about a product’s
ingredients, quality, and nutritional value. Ecuador, in the
eight years since its rollout of the traffic light labeling system,
has borne witness to this. However, as acknowledged by the
Inter-American Court of Human Rights:

Human rights treaties are living instruments whose interpretation
must consider the changes over time and present day conditions
... That evolutive interpretation is consistent with the general
rules of treaty interpretation established in Article 29 of the
American Convention, and in the 1969 Vienna Convention on

the Law of Treaties. By making an evolutive interpretation, the
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Court has given special relevance to comparative law, and for
this reasons has used domestic law or the case law of domestic
courts when examining specific disputes in contentious cases.

(Case of Gonzales Lluy et al. v. Ecuador, para. 21)

Similarly, as indicated by the authors of the Qualitative As-
sessment (Freire et al. 2021), it is clear that Ecuador’s traffic light
system—adopted in 2014 in an effort to guide consumers toward
healthier eating habits—should not remain etched in stone. At
the time of its adoption, the Ministry of Public Health chose this
labeling system (which, as mentioned earlier, has been subject
to modifications™ and attempts at codification within the law'®)
for design reasons—namely, for the way that its simplicity and
bright colors could help consumers make informed purchas-
ing decisions. Further, the expectation was that manufacturers
would lower the salt, fat, and sugar contents of many of their
products (Ministerio de Salud Ptblica 2016). However, in order
for the labeling system to meet its aim of conveying accurate
and reliable information to consumers, as well as to contribute
to fulfilling the rights to health and adequate food, it is neces-
sary for it to evolve in accordance with the legal and technical
considerations discussed above. In this regard, the statements
of former Special Rapporteur Puras, also mentioned above,
highlight states’” obligation to respect, protect, and fulfill the
right to health—in this case, by taking steps based on scientific

15  In 2016, the Ministry of Public Health saw the need to review
and strengthen the labeling rules in order to ensure alignment with
pAHO’s Nutrient Profile Model. In particular, it sought to strengthen
the monitoring of companies and sanction those that failed to com-
ply with the regulation, to regulate advertising aimed at children
and adolescents, to incorporate food taxes, and to require baby foods
to include the labels for sugars, salt, and fats (Diaz et al. 2017). In
2019, the ministry embarked on a long process of reviewing Min-
isterial Agreement 5103, which culminated in a modification of the
regulation. However, the modification—contained in Ministerial
Agreement 00093-2019—included only a chapter on the “Labeling
of Drinks Made with Whey” (Acuerdo Ministerial 00093-2019) and
did not include any changes to the general process of food labeling,
leaving the 2014 regulation largely untouched since its adoption,
despite new evidence on the topic.

16  The inclusion of a provision on food and drink labeling in the
Organic Health Code is still pending approval.



evidence to improve populations’ eating habits (Office of the
United Nations High Commissioner for Human Rights 2020).

We also must not forget principle 17, on the due diligence
of companies, included in the Guiding Principles on Business
and Human Rights:

In order to identify, prevent, mitigate and account for how they
address their adverse human rights impacts, business enterprises
should carry out human rights due diligence. The process should
include assessing actual and potential human rights impacts,
integrating and acting upon the findings, tracking responses,
and communicating how impacts are addressed. (United Nations
2011, 17)

The Ecuadorian state should thus take the appropriate
legal or regulatory steps to ensure that—in accordance with
the principle of due diligence—the rights to health, to healthy
food, and to information are not violated when manufactur-
ers of processed and ultra-processed foods fail to voluntarily
update the tools that have been designed to protect the popu-
lation from obesity. This means that food labeling measures,
for example, should be updated according to the best available
scientific evidence—specifically, to require front-of-package
warning labels.

In light of the fact that a new presidential administration
and new National Assembly were inaugurated on May 14, 2021,
that the Organic Health Code is still pending approval, and that
one of the new administration’s priorities is to combat “child
malnutrition,”" there is a window of opportunity to foster a new
debate encouraging the evolution of Ecuador’s nutrition labeling
system. Such an evolution could mean retaining the traffic light
system but incorporating the recommendations of the Qualitative
Assessment report (Freire et al. 2021) to address the coexistence of
overlapping regulations, the lack of a monitoring and oversight
mechanism, the absence of a law that lends greater stability to

17 Through Executive Decree 92 issued on July 6, 2021, President
Lasso made this official by creating the “Ecuador Grows without
Child Malnutrition” Technical Secretariat (previously the “Life
Course Plan” Technical Secretariat) (Garcia 2021).
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the regulatory provisions, and the accuracy of the information
being communicated on nutrition labels, among other things. Or
the evolution could involve a move toward octagonal warning
labels on the front of packaging (as is the case in Chile, Peru,
Uruguay, and Mexico), which, according to scientific evidence,
are more effective in communicating the information needed by
consumers and in counteracting the high rates of overweight,
obesity, and other illnesses linked to the consumption of ultra-
processed foods (as mentioned earlier, labels in Ecuador can
currently be placed on the backs of packages).

Based on the critical perspective that we, as authors of this
chapter, should take, we are inclined to recommend the second
scenario, for the reasons discussed throughout this chapter.
For one, a labeling system adopted via ministerial agreement
does not rest on legally stable ground. Furthermore, the need
for the state to comply with its obligation to respect and ful-
fill the human rights to health and food means that a public
health problem such as obesity requires the regular review
and updating of tools that have been developed on the basis of
scientific evidence free from conflicts of interest. Actors such
as the World Health Organization, pAHO, and Special Rappor-
teurs have taken care to disseminate information on octagonal
front-of-package warning labeling, which they see as the ideal
tool for ensuring these rights, as well as the right to access
clear and reliable information. Their statements reinforce our
position. First and foremost, we believe that warning labels in
Ecuador should be required on the front of packaging so that
they can better be seen by consumers. Second, industry should
not be allowed to have a say in determining the characteristics
of such labels or their positioning on the product, as has been
the case in the past. We invite Ecuadorian authorities to take
these recommendations into consideration.

Finally, we would be amiss not to mention the need for
Ecuador, when undertaking such a review of its traffic light
system, to first adopt rules that—in the words of the Special
Rapporteur on the Right to Health,!8 the Inter-American Court

18  “The Special Rapporteur stresses that an updated and compre-
hensive human rights-compliant legal framework is essential for



of Human Rights,'” and the inter-American system’s Special
Rapporteur on Economic, Social, Cultural and Environmen-
tal Rights®>—address the issues of industry interference and
conflicts of interest, two issues to which Ecuador has not been
immune, as evidenced during the adoption of its 2014 regula-
tion. A starting point in this regard could be the provisions
on conflicts of interest contained in the World Health Orga-
nization’s Framework Convention on Tobacco Control, which

the formulation of corresponding health regulations and policies.
Without clear public health policies and regulations, the national
health-care system risks being influenced by powerful interest
groups that often lobby for investment that may not be in the in-
terests of the public” (Paras 2020).

19  “States have the obligation not only to respect, but also to en-
sure the right to food, and should understand that this obligation
includes the obligation to “protect’ this right as this was conceived
by the cEscr: ‘[t]he obligation to protect requires measures by the
State to ensure that enterprises or individuals do not deprive in-
dividuals of their access to adequate food.” Accordingly, the right
is violated by a State’s ‘failure to regulate activities of individuals
or groups so as to prevent them from violating the right to food of
others” (Case of the Indigenous Communities of the Lhaka Honhat
(Our Land) Association v. Argentina, para. 221).

20 “The aforementioned rates of obesity and tobacco and alcohol
consumption among the children of Latin America show a high rate
of consumption of products that have the capacity to risk their right
to health. According to information provided for the preparation
of this report, the lack of compliance with the States’ obligations in
addressing this problem and the behavior of the involved businesses
themselves can be identified some of the causes of these statistics.
In some cases it is reported that businesses may have strategies
to increase their sales, as well as to prevent sanctions and imple-
mentation of effective policies that limit the commercialization,
advertising, and consumption of these products in accordance with
human rights standards through, for example, judicial proceedings
or threatening suit against the State, lobbying and pressure on
decision-makers, or financing studies questioned for their lack of
objectivity, among others.

In all cases, the Commission recalls that States must establish and
enforce legal frameworks and adopt measures that effectively pre-
vent, address, and punish the negative commercial impact on the
rights of children and adolescents, adopting whatever additional
measures may be necessary. For their part, businesses have the re-
sponsibility to adjust their decisionmaking processes and operations
taking into account their impact on children’s rights, particularly
those industries with a differentiated impact on them” (Special
Rapporteurship on Economic, Social, Cultural and Environmental
Rights 2019, paras. 360-361).
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Ecuador ratified in 2006.*! As noted by the Special Rapporteur
on the Right to Health, this treaty could be used as a founda-
tion to address the connection between public health and the
interests of the food and drink industry:

The activities of transnational food and beverages companies,
which account for one third of the food sales and are increasingly
implicated in the global obesity and NcD epidemics needs to be
regulated more closely. Their accountability for right to health
violations leaves much to be desired. In this context, I welcome
the recent resolution by the un Human Rights Council, which
moves in the direction of formulating international, legally bin-
ding standards on businesses with respect to human rights. It is
also open to the World Health Organization to use its mandate
as a treaty-making body to negotiate a framework convention
on unhealthy diets, recognizing the inextricable link between
unhealthy foods and NcDs as it has done for the Framework
Convention on Tobacco Control. A specific binding framework
convention on unhealthy diets would be more effective in res-
ponding to the global Ncp disease burden. I call upon General
Assembly to take this upon consideration in their outcome do-
cument. (Baby Milk Action 2014)

Conclusion

Ecuador urgently needs to take steps to address the eating
habits of its population, which suffers from a double burden
of malnutrition: on the one hand, chronic child malnutrition
and, on the other, high rates of overweight and obesity, which
are a serious risk factor for the development of NcDs. Indeed,
this was why Ecuador paved the way in 2014, when it adopted
a traffic light food labeling policy, positioning the country as a
regional benchmark for public policies on nutrition. However,
eight years later, Ecuador has yet to thoroughly update this
regulation in accordance with international and inter-American
standards and with its own constitutional framework.

21 https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=1x-4&chapter=9&clang=_en


https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IX-4&chapter=9&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IX-4&chapter=9&clang=_en

In the meantime, other countries in the region—including
Chile, Peru, Mexico, Uruguay, and, most recently, Colombia—
have not only adopted food labeling policies but ensured that
these policies require front-of-package warning seals (whether
in octagonal or circular form). They have done so on account of
the scientific evidence suggesting that such a system is more
effective than others in encouraging the population to consume
healthier foods.

National surveys have shown that most Ecuadorians are
aware of and understand the traffic light labeling system and
claim to have reduced their consumption of products with red
lights—indeed, we must acknowledge that the colors are bright
and eye-catching. However, this system has been the object of
much criticism, and it is important to acknowledge its shortcom-
ings. For example, some products give the false impression of
being “healthy” merely because they have a green traffic light.
It is important to remember that nutrition labeling influences
consumers’ purchasing decisions, making it possible for them
to make informed decisions about their diets.

It is clear that Ecuador needs to review and update its cur-
rent food labeling regulation. This chapter has shown that such
an update should involve the adoption—uvia law, not ministerial
agreement—of an octagonal front-of-package warning labeling system;
further, the adoption process should be free from interference by the
food and drink industry. The updated policy should be based on
the recommendations of the World Health Organization and
PAHO, as well as the available scientific evidence discussed in
this chapter, considering that eight years have passed since the
adoption of the country’s current regulation.
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Introduction

Why did Peru choose a system of advertising warnings and not
just a front-of-package warning labeling system? The answer
is that consumer behavior, preferences, and desires are shaped
by external influences, especially advertising. Purchasing deci-
sions are not made only at the moment when a consumer sees
a product or its label; rather, they begin much earlier. Thus, the
most logical approach to combat unhealthy eating behaviors
in the population is to ensure that the advertising of foods con-
taining trans fats or high in sugars, sodium, or saturated fats
includes warnings urging consumers to reduce or eliminate
their consumption of such products. Although placing warn-
ings on product packaging is very effective because it targets
a key moment in the decision-making process, by that time
the consumer has likely already been seduced enough by the
advertising to buy and consume the product.

Peru was one of the first countries in Latin American to
adopt comprehensive legislation on the problem of overweight,
obesity, and chronic noncommunicable diseases, which are the
result of malnutrition and the powerful influence of industry
advertising that promotes the consumption of unhealthy
products. Specifically, the country’s Law 30021 on the Pro-
motion of Healthy Eating among Children and Adolescents
(commonly known as the Healthy Eating Law) prohibits the
sale of unhealthy food in schools, promotes nutrition educa-
tion and daily physical activity in schools, prohibits trans fats,
regulates food advertising, and establishes a warning system
for processed foods.
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Among the law’s most notable aspects—and the aspect that
faced the most pushback from the food industry and its political
allies—are its provisions on advertising warnings. According
to these provisions, such warnings must appear on all forms
of advertising of unhealthy products, including on the front of
packaging. For example, in the case of products whose levels of
sugars, sodium, or saturated fats exceed established thresholds,
the warning must say “high in [sugars/sodium/saturated fats]—
avoid excessive consumption.” And in the case of trans fats, which
the law seeks to progressively limit and eventually prohibit, the
warning must state “contains trans fats—avoid consumption.”

For more than five years, the food industry and certain
political sectors lobbied hard to remove the Healthy Eating
Law’s provisions requiring these types of warnings, but they
were unsuccessful due in large part to the broad public support
for such labels. Indeed, the Peruvian population appreciated
the power of such information, whose simplicity encourages
understanding without requiring expertise in nutrition.

This chapter explores the implications of these warnings,
which must appear in all types of advertising for products
containing trans fats or high in sugars, sodium, or saturated
fats, including when social media influencers promote such
products. Peruvian legislation requires these and other actors
to clearly disclose the promotional nature of their references
to or recommendations of such products while also abiding by
rules regarding the size, shape, location, and duration of the
required warnings. For example, if a sports commentator makes
an advertising mention of a product containing trans fats or
that is high in sugars, sodium, or saturated fats, the commenta-
tor must also narrate the respective warning. In this light, this
chapter looks at the legal content, characteristics, implications,
and impact of advertising warnings, as well as the food indus-
try’s efforts to restrict and prevent their application.

Scope of Law 30021 on the Promotion of Healthy
Eating among Children and Adolescents

In 2012, with the introduction of Bill 1038/2011-cR, Peru’s Con-
gress began debating a law on healthy eating (Proyecto de Ley



1038/2011-cr). After a year of debate, the legislature approved

Law 30021, which was published in the official gazette on May

17, 2013. However, due to a lack of implementing regulations

and strong opposition from industry, especially ultra-processed

food companies, the law did not take effect until 2019.

Among the key elements of the Healthy Eating Law are

the following:

The obligation to include nutrition education in schools.
The obligation to promote daily physical activity in schools.

The regulation of food advertising aimed at children and
adolescents. The law prohibits certain marketing techniques,
such as sweepstakes, contests, and other enticements to
encourage consumption. It also bans the use of images of
natural ingredients on packaging or ads if the product does
not contain those ingredients.

A ban on the sale of junk food in schools. According to the
law, only healthy food may be dispensed in schools.

The promotion of healthy eating in health care clinics.

Warnings for products that contain trans fats or that are
“high in” sugars, sodium, or saturated fats. Such warnings
must appear not only on the front of packaging but also
on any other type of publicity (including radio, television,
internet, billboards, and posters).

In addition, Law 30021 has given rise to a series of comple-

mentary provisions, including the following;:

Implementing Regulations for Law 30021 on the Promotion
of Healthy Eating (Decreto Supremo 017-2017-sA)

Supreme Decree 015-2019-sa (2019) Modifying the Regulation
of Law 30021 (Decreto Supremo 015-2019-s4)

Manual on Advertising Warnings (Decreto Supremo
012-2018-s4)

Technical Standard on Guidelines for the Promotion of
Healthy Eating and the Management of Healthy School
Kiosks and Cafeterias in Basic Education (Resolucién Vice-
ministerial 076-2019)
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* Advertising Guide for Influencers (Instituto Nacional de De-
fensa de la Competencia y de la Proteccién de la Propiedad
Intelectual 2019)

¢ Regulation for the Elimination of Trans Fats (Decreto Su-
premo 033-2016-s4)

¢ Directive for the Promotion and Encouragement of
Healthy Eating in All EsSalud Facilities (Resolucién
503-GG-ESSALUD-2019)

* Guidelines for the Design, Administration, Operation,
Conduct, and Adjudication of Kiosks in Public Schools
(Resolucion Viceministerial 076-2019)

* Dietary Guidelines for the Peruvian Population, Ministerial
Resolution 1353-2018/M1NsA of December 29, 2018 (Lazaro
Serrano and Dominguez Curi 2018)

¢ Ordinance 2366-2021 Promoting the Creation of Healthy
Environments for Children and Adolescents in Metropolitan
Lima of June 30, 2021 (Ordenanza 2366-2021)

One important aspect of Law 30021 is its requirement that
schools dispense only healthy food and drinks. Healthy eating
is understood as encompassing a varied diet and featuring food
that is unprocessed or minimally processed, in addition to food
containing the nutrients needed to maximize quality of life. This
requirement had a significant impact on school cafeterias and
kiosks, which are traditionally operated by third-party provid-
ers. These providers have historically prioritized profitability
over other factors, facing no other requirement than needing
to ensure the safety of their products, without regard to their
nutritional content.

Concerning this issue, the Ministry of Education’s Guide-
lines for the Promotion of Healthy Eating and the Management
of Healthy School Kiosks and Cafeterias in Basic Education
note that

school kiosks and cafeterias are educational spaces where students
engage in social and leisure activities. It is important to identify
these settings as an opportunity for the development of learning

related to healthy eating habits, cultural appreciation, getting



along with others, and the strengthening of bonds. (Resolucién
Viceministerial 076-2019, para. 5.2)

In other words, school kiosks and cafeterias have ceased to
exist in isolation and are now considered part of the “educational
space” for children’s nutrition education. This makes sense: it
is absurd to expect teachers to provide nutrition education to
students in the classroom, only for students to go out for recess
or lunch break and be offered ultra-processed foods by kiosks
and cafeterias.

Similarly, most food product labels and packaging have
failed to facilitate consumers’ understanding of the complex
information contained therein, which is why Peru’s government
introduced advertising warnings. While food labeling standards
were originally conceived as a way to inform consumers about
a product’s characteristics and composition, the presentation
of such nutritional information has not generally contributed
to that understanding. We could say that “labeling regulations
have failed and no longer serve the purpose for which they
were created” (Delgado-Zegarra 2011). Responding to this void,
Law 30021 lays out a series of advertising warnings that can
fulfill this purpose.

Peru’s Advertising Warnings: An Overview

The Healthy Eating Law provides for four types of warnings:
e Contains trans fats—avoid consumption

* High in sugars—avoid excessive consumption

e High in sodium—avoid excessive consumption

e High in saturated fats—avoid excessive consumption

The first transitional supplementary provision of the
Healthy Eating Law established that the relevant parameters
would be set by the Ministry of Health within sixty days of
the law’s enactment. In addition, to prevent industry influence
and the adoption of arbitrary criteria not based on science, this
provision established that
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the technical parameters on food and nonalcoholic beverages
regarding high content of sugars, sodium, and saturated fats are
set by the Ministry of Health via regulation within a term not
exceeding sixty (60) calendar days from the date of this Law’s
entry into force and will be based on the set of recommendations
issued by the intergovernmental health organization: World

Health Organization-Pan American Health Organization.

However, these parameters were not set within the estab-
lished period of sixty days; instead, they took more than four
years. Moreover, when they were eventually approved via
Supreme Decree 017-2017-sa, they set much more permissive
thresholds than those recommended by the Pan American
Health Organization’s Nutrient Profile Model, although they
did specify a two-part process in which the second phase would
be more stringent than the first. The first phase began on June
16, 2019, and the second on September 17, 2021.

FIGURE |
Peru’s two-part process for implementing
advertising warnings

First phase

Second phase

Sodium in solid foods

Greater than or equal
to 800 mg/100 g

Greater than or equal
to 400 mg/100 g

Sodium in beverages

Greater than or equal
to 100 mg/100 g

Greater than or equal
to 100 mg/100 g

Total sugars in solid
food

Greater than or equal
to 22.5mg/100 g

Greater than or equal
to 10 mg/100 g

Total sugars in beve-
rages

Greater than or equal
to 6 g/100 mL

Greater than or equal
to 5g/100 mL

Saturated fats in solid
food

Greater than or equal
to6g/100 g

Great than or equal to
4g/100 g

Saturated fats in
beverages

Greater than or equal
to 3 g/100 mL

Greater than or equal
to 3 g/100 mL

Source: Decreto Supremo 017-2017-SA

In this regard, it is important to note that the Attorney
General’s Office, in response to civil society pressure, filed a
class-action lawsuit calling for the enforcement of the law’s man-
date, specifically with respect to the fact that the implementing



regulations set more lax thresholds for sugars, sodium, and
saturated fats than those required by the law. After drawn-out
judicial proceedings, the Supreme Court issued a ruling in 2021
giving the executive branch six months to incorporate the Pan
American Health Organization’s parameters as a benchmark
for the advertising warnings (Accién Popular 27461-2018). It is
estimated that approximately 12% of products that lacked the
warnings at the time of the court’s ruling would need to include
them once the new thresholds were applied (Delgado-Zegarra
and Da Silva Gomes 2021).

Thresholds were not established for trans fats because Law
30021 required warnings for any level of trans fats in a product.
Indeed, the law’s wording for such warnings is “contains trans
fats—avoid consumption.” The warning does not say “high in
trans fats” but rather “contains trans fats.” And it does not say
“avoid excessive consumption” but rather “avoid consumption.”
Further, the law called for the complete elimination of trans fats
via a gradual process ending July 23, 2021. Thus, today the use
of industrially produced trans fats (i.e., partially hydrogenated
oils) is prohibited in Peru.

The food industry put up significant resistance to the trans
fats warnings. Some companies claimed that if their products
contained less than 0.5 grams of trans fats per serving, they
could declare them free of trans fats—in line with the us Food
and Drug Administration’s standards—and thus not need to
display a warning. On this issue, the National Institute for the
Defense of Competition and the Protection of Intellectual Prop-
erty’s (INDEcopPI) Unfair Competition Commission established
in litigation proceedings that the application of Law 30021
requires any product containing trans fats—regardless of the
level—to display the warning (Resolucién 005-2021/ccp). How-
ever, a second-instance decision issued by INDEcOPI’s Defense
of Competition Court, in response to an appeal filed by baking
company Bimbo, revoked this criterion and allowed products
containing less than 0.5 grams of trans fats to declare themselves
as containing zero trans fats (Resolucién 0134-2021-spc). Unsur-
prisingly, this generated widespread protest, including by the
Ministry of Health, the Office of the Ombudsperson, the Pan
American Health Organization, and civil society organizations.
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In a clear conflict of interest, this second-instance decision
in favor of Bimbo was signed by Silvia Hooker, acting in her
capacity as vice president of INDECOPI's Defense of Competition
Court. However, at the time of the decision, she was also serv-
ing as international affairs manager of the National Society of
Industries, an association staunchly opposed to Law 30021 and
which includes Bimbo among its members. This decision has
since been challenged before the courts by a consumer associa-
tion—the Instituto del Derecho Ordenador del Mercado—and
judicial proceedings are currently pending.

The Impact of Advertising Warnings

Resistance from the business sector and some political groups to
the Healthy Eating Law and its new system of octagon-shaped
advertising warnings was so strong that the issue occupied a
key place on the national agenda for almost five years. One
could say that there was hardly a Peruvian who was unaware
of this debate. Further, as soon as the law came into force, so
many products bore the new required octagonal warning label
that it was impossible for the change to go unnoticed.

Shortly after the law took effect and the warnings on pack-
ages and in advertising were being used, a study by Ipsos Perd
(2020) found that three out of five consumers in the capital of
Lima were reading the warning labels of the products they
usually purchased. Of the respondents, 85% reported that
they had seen the new warnings, and 37% said that they had a
significant impact on their purchasing decisions. Meanwhile,
40% indicated that the impact was moderate, having abandoned
only some products bearing the warnings.

Another study, titled “Impact of Octagons on the Eating
Habits of Limefios”—conducted by Axer Consultores and cited
by Perd Retail (“Ley de octdgonos” 2019)—revealed that 84%
of consumers in Lima planned on changing their habits as a
result of the new law by reducing or eliminating their purchase
of certain products. The labels for “high in sugars” (rated most
important by 32% of respondents) and “high in saturated fats”
(31%) were identified as the most influential ones in terms of
changing consumers’ habits. This degree of importance assigned



to the octagonal warnings stems from respondents’ level of
knowledge of each component in their current diet and the
precautions they tend to take as a result.

Additionally, a study conducted by the Compafiia Peruana
de Estudios de Mercados y Opinién Ptblica (2020) found that
just 27.5% of respondents reported not paying attention to the
octagons; in other words, more than two-thirds of those sur-
veyed reported paying some kind of attention—and therefore,
reacting—to the warning labels’ presence. To be more precise,
people who pay some kind of attention to the octagons make up
72.5% of those surveyed, and they are divided between those
who “occasionally pay attention” (28.7%), those who “almost
always pay attention” (21.2%), and those who “always pay at-
tention” (22.6%). In particular, sugar-sweetened beverages bore
the warning labels ahead of the law’s deadline, displaying their
octagons starting in February 2019; coincidentally, one of the
most notable findings from the study is that these beverages are
the product most impacted by the new labeling requirements.
According to the study, among those who said that they have
stopped buying products with octagons, more than half (53.1%)
noted that they have stopped buying soft drinks, a percentage
well above the second most impacted product: snacks (20.1%).

A study by the firm Kantar (Oie 2019) indicates that 67%
of Peruvians have reduced or replaced their consumption of
products bearing warning labels since the system’s rollout.
Thus, Peruvians have demonstrated a prudent response in their
dietary choices, shifting their eating habits toward healthier
products. In its nationwide survey, Kantar found that since the
implementation of octagonal warning labels on food products,
45% of Peruvians were reading the labels; 34% were reducing
their consumption of products bearing labels; 33% were replac-
ing these products with natural alternatives, such as fruit; and
8% stopped buying products with these warnings.

While more studies are needed to fully understand the
impact that these warnings have had on the market, there is
no question that they have had a significant effect in terms of
guiding consumers’ purchases and generating interest among
manufacturers in offering products that are less harmful to
health.
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Advertising Warnings: A Step beyond
Front-of-Package Labeling

Peru opted for a system of warnings instead of a front-end la-
beling system based on guideline daily amounts (Gpas)—which
usually take the form of “traffic lights”—which the industry
has been proposing in several countries. The reason for this
approach is simple: the aim is to “warn” consumers of the pres-
ence of or excess levels of unhealthy components in packaged
foods. The idea is not to provide an overall rating or score for
products, which would require evaluating all of a product’s
components, properties, processing methods, and nutritional
aspects, among other things, which is a complex undertaking.

Indeed, in order for such an evaluation to provide clear,
truthful, and accurate information to consumers, it would have
to be based on a comprehensive assessment of all aspects of a
product—including the nutritional quality and quantity of each
of its ingredients, its production methods, the source of its ingre-
dients, the use of additives, and so forth. Such an effort would
also apply to natural products, which would clearly receive the
best score. Although such a “health value” rating system would
be ideal, unfortunately no tool has been developed to date to
facilitate this type of assessment (Delgado-Zegarra 2021).

In light of this, Peruvian lawmakers focused on the elements
identified by the World Health Organization as triggers of the
global epidemic of overweight and obesity: sugars, sodium,
saturated fats, and trans fats. They ruled out other types of
front-of-package labeling systems—such as Nutri-Score, Gpa,
and traffic light labels, as well as any other type of positive
labeling system—because such a system would allow ultra-
processed products that simply substitute sugar with sweet-
eners to obtain a positive rating. Labeling would thus work to
the harm—rather than benefit—of consumers, which would
be counterproductive.

Moreover, Peruvian lawmakers did not limit their approach
to front-of-package labeling, instead taking a step further by
establishing advertising warnings that apply to all forms of
product advertising, packaging included. This approach gives
wider meaning to the concept of health warnings. While it is



important that warnings about trans fats content and the ac-
companying recommendation to “avoid consumption”—or the
warning about high sugars, sodium, and saturated fat content
and the accompanying recommendation to “avoid excessive
consumption”—appear on the fronts of packages, warnings in
all forms of advertising add another dimension. Such forms of
advertising include advertising in audiovisual media (radio,
television, etc.) and print media (newspapers, magazines, bill-
boards, posters, etc.), as well as influencer marketing. In other
words, whenever a product containing trans fats or high in
sugars, sodium, or saturated fats is mentioned or promoted, the
relevant warnings must be featured clearly and prominently.

The reason for this rule is because consumers are in-
formed about products through advertising, which invites
and persuades them to buy a given product. In fact, children
and adolescents are constantly and aggressively influenced
through various types of media, and today more than ever
digital and social media are the most commonly used chan-
nels for product marketing. Although actual contact with a
given product occurs at the time of purchase, consumers have
already been encouraged to buy it prior to that point. Against
this backdrop, it would not make sense to rely only on product
labels to warn consumers about trans fats content or high levels
of sugars, sodium, or saturated fats; the appropriate thing to
do would be to tell the consumer beforehand, whenever—and
however—the product is advertised. This allows the target au-
dience to gradually form an opinion of the product and decide
with greater discretion whether it is in their best interest to
purchase or consume it. Advertising warnings are thus more
effective in informing consumers than are mere warnings on
product labels. The other alternative would be to ban altogether
the advertising of products with harmful content, but this—at
least in the Peruvian context—was not possible.

Moving on, when we talk about advertising, it is important
to consider all forms of advertising—not just the traditional,
direct, and overt forms. Today, marketing strategies include
more subtle and camouflaged methods, such as advertorials,
product placement in television and film, and testimonials and
recommendations from influencers.
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In this regard, Law 30021 establishes the following:
Article 10. Advertising warnings

Adpvertising, including package advertising, for foods and non-
alcoholic beverages that contain trans fats or are high in sugars,
sodium, or saturated fats must include the following phrases,
as appropriate, in a manner that is clear, legible, prominent, and

understandable:

“High in [sodium/sugars/saturated fats]: Avoid excessive con-
sumption,” “Contains trans fats: Avoid consumption” (Ley 30021
de 2013)

Meanwhile, the Manual on Advertising Warnings, approved
via Supreme Decree 012-2018-s4, outlines the specifications for
such warnings—their size, shape, color, location, etc.—so that
nothing remains open to the interpretation of the manufacturer.

FIGURE 2
Required graphics for advertising warnings

ALTO EN

ALTOEN ALTO EN
AZUCAR SODIO

EVITAR SU CONSUMO EXCESIVO

CONTIENE

GRASAS
TRANS

EVITAR SU CONSUMO

Source: Decreto Supremo 012-2018-SA

The manual also indicates how such warnings should be

reproduced according to the media outlet:

6.2 Advertising in print media and on the internet



6.2.1 Advertising in print media, on billboards, and on the internet
shall include legible warnings in an area covering up to 15% of
the size of the advertisement. [Each warning] shall occupy 3.75%,

regardless of the number of warnings included on the product.
6.3 Advertising in radio and audiovisual media

6.3.1 Advertising in radio and audiovisual media (video, televi-
sion, and film) shall include clear, prominent, and understandable

warnings.

6.3.2 The audio warning in radio ads shall be played back at the

speed and volume of the original recording.

6.3.3 In audiovisual media (video, television, and film), the
warning caption shall appear for a period proportional to the
duration of the ad. (Decreto Supremo 012-2018-s4)

Warnings and Advertising Principles
in Peruvian Legislation

In 1991, Peru began regulating advertising more extensively,
through Legislative Decree 691 approving the Advertising
Rules for Consumer Protection, which were later modified via
Legislative Decree 1044 (2008) on the suppression of unfair
competition. This legislation outlines the principles governing
advertising, including the principle of legality and the principle
of authenticity. For the case at hand, these two principles must
be applied.

Principle of Authenticity

This principle aims to ensure that the public can easily rec-
ognize the advertising and commercial nature of information
regarding a product or service. “The principle of authenticity
proscribes those advertising practices that could cause confu-
sion among consumers regarding the advertising nature of
the communication” (Megias Quirés 2013). The aim is thus to
prevent advertising from appearing as if it were journalistic,
academic, or other impartial information.

Respecting this principle in advertising is important, since
the public, when presented with information, may assign
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information a different value depending on the credibility and
impartiality of the source. If something is clearly presented as
advertising, the viewer will understand that there is a com-
mercial interest behind it, thereby assimilating the information
with greater caution. By contrast, if it is presented as academic,
scientific, or journalistic information, the viewer’s assessment
will be different. With respect to this issue, the International
Chamber of Commerce’s Advertising and Marketing Communica-
tions Code (2018) notes that “a communication promoting the sale
of a product should not be disguised as, for example, market
research, consumer surveys, user-generated content, private
blogs, private postings on social media or independent reviews.”

Under Peruvian law, acts against the principle of authenticity
consist of the performance of acts whose real or potential effect
is to prevent the recipient of the advertising from recognizing
it clearly as such (Decreto Legislativo 1044, art. 16). Such acts
also include the dissemination of advertising under the guise of
news, journalistic pieces, or entertainment material that does not
clearly disclose its advertising nature—in other words, without
expressly and prominently stating that it is a paid promotion.

The binding precedent of Resolution 289-97-tpc from 1997
indicates that the most important criterion for determining a
media outlet’s intention in this regard is the existence of pay-
ment or consideration of any kind in exchange for the space
in which the disguised advertising was broadcast (Resolucién
289-97-TDC). However, in the absence of such evidence, any other
relevant element may be taken into account to show that the
media outlet’s action was aimed at advertising goods or services
under the veil of news, reporting, or interviews.

Thus, if an influencer, artist, television host, or other famous
person uses a media outlet to express their preference for a
certain product without clarifying that their message is a paid
promotion, they could be improperly shaping the public’s as-
sessment of that message. This is all the more true in the case
of people who are respected and admired by the public for their
objectivity and impartiality. Any recommendation that these
individuals give for a particular product that fails to mention its
advertising nature would have a greater influence on the public.



In this regard, according to INDEcOPI's Advertising Guide for
Influencers (2019), the material connection between a brand/
advertiser and an influencer must be disclosed when (i) the
influencer promotes the brands, products, or services of a third
party; (ii) the influencer receives payment or compensation of
any kind by a brand or advertiser; and (iii) the viewer is unable
to determine that they are seeing a paid promotion simply by
watching it. In the event that it is not clear to consumers that
they are seeing advertising content, the influencer must place or
specifically mention the word “advertising” or “paid promotion”
in their message. One way to make this disclosure is through
the use of hashtags such as #publicity or #paidpromotion.

Principle of Legality

According to this principle, advertising must respect the legal
system in general, the Constitution, and the laws and sectoral
regulations that apply to the diversity of products and services.
Article 17 of Legislative Decree 1044 states that acts against the
principle of legality are those that disseminate advertising that
does not respect legal binding norms concerning advertising
activities. In addition, such acts include advertising that fails to
observe sectoral provisions regulating the conduct of advertis-
ing activity with regard to its content, dissemination, or scope.

As mentioned above, Law 30021 clearly outlines the ob-
ligation to incorporate relevant warnings (octagons) into the
advertising of products containing trans fats or high in sugars,
sodium, or saturated fats. For audiovisual advertising, such
warnings must be prominently displayed on the screen for the
duration of the content.

Industry Resistance to the Healthy Eating
Law and Its Implementing Regulations

The ultra-processed food and beverage industry opposed Law
30021 from the outset and has continued to put up obstacles
since. For example, when the law was first passed, the National
Society of Industries argued that it was unconstitutional be-
cause it was “specifically anti-industry” and that successful
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outcomes are not achieved through bans and restrictions. It
also claimed that banning the sale of packaged foods in schools
would expose children to infectious diseases given that the
alternative—informally prepared foods—does not guarantee
food safety. Lastly, the association claimed that the law nega-
tively affected consumers’ right to free choice (“oMs apoya Ley
de Comida Saludable” 2013).

Several public figures, including former president Alan
Garcia, joined the cause, arguing that “the law will not discour-
age the population from eating unhealthy foods.” According to
Garcia, “laws are not going to prevent people from eating fat,”
and the measure posed a risk of job loss for many Peruvians
(“Alan Garcia” 2013). Similarly, Luis Cipriani, the archbishop
of Lima, referred to the Healthy Eating Law in the middle of a
sermon, stating that “the government should not decide what
food we eat and calling on President Humala to worry about
public security [instead]” (“Cardenal Cipriani” 2013).

Meanwhile, economist Pedro Pablo Kuczynski—who would
serve as Peru’s president from 2016 to 2018—described the law
as “a mistaken measure that will crush advertising and the
jobs of many workers” (Melgar 2013). He pointed out that the
law sounded charming, like something that one would find
in Scandinavia:

The law against junk food will affect advertising agencies; it won't
reduce the appetites of those who want to eat a double hamburger
... It’s a mistake, it is something that they innocently believe is
a good intention. It’s going to pummel advertising [as well as]

a ton of workers who work in these restaurants. (Melgar 2013).

He concluded by saying that engaging in the fight against
obesity is something best reserved for a country like Sweden
(Melgar 2013).

Up until 2016, various attempts were made to modify Law
30021, though none were successful. However, this outlook
changed following the inauguration of the new administration
and Congress on July 28, 2016. With Fujimorists in control of
Congress, and President Pedro Pablo Kuczynski in office—both
of whom were opposed to the Healthy Eating Law—a machinery



was set in motion to nullify its most important provisions, such
as those on advertising warnings and front-of-package labeling.

As pointed out in a newspaper editorial entitled “Stark
Naked Lobbying” (“Lobby al desnudo” 2018), Fujimorists’
involvement in these anti-health processes formally began on
June 12, 2017, with the introduction of Bill 1519-2016 by Con-
gressman Daniel Salaverry (later president of Congress), who,
as could be seen during the ensuing debate, demonstrated a
total lack of knowledge about his own bill. A review of the bill’s
content revealed reasoning similar to those used by executives
and “specialists” hired by companies that promote traffic light
labeling over the octagon-based warning system. It is worth
recalling that octagonal warning symbols are recommended
by the World Health Organization, Peru’s Office of the Om-
budsperson, academia, and medical and nutrition associations.

This bill was preceded by another (Proyecto de Ley 865-
2016 cr), even more harmful one sponsored by Congressman
Salvador Heressi—representative of the ruling ppx (Peruanos
por el Kambio) party—and backed by Congressman Pedro
Olaechea, a vocal opponent of the Healthy Eating Law who had
been president of the National Society of Industries (2009-2012)
and would later serve as minister of production (2017-2018) and
president of Congress (2019-2020). This bill sought to eliminate
warnings and replace them with nutritional tables, as if they
were a novel development.

In 2018, Congress—with a Fujimorist majority and its po-
litical allies behind the cause—approved a bill modifying Law
30021 (Reyes 2018). This reform sought to replace the octagonal
warning system with labels based on Gpas and nutritional traffic
lights. The result was a complicated and hard-to-understand
system, much to the industry’s delight. President Martin Viz-
carra, the former vice president who was sworn into office fol-
lowing Kuczynski’s resignation, vetoed the reform and sent it
back to Congress. Then, in a revelation that shook the country,
Vizcarra said that Fujimorist leader Keiko Fujimori had visited
the Government Palace to ask him to dismiss Minister of Health
Silvia Pessah because the Fujimorists did not agree with the
octagons (“Presidente Vizcarra” 2018).
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FIGURE 3
Proposed graphics to replace the octagonal warning seals

Una porcién de XXX gramos contiene

MEDIO BAJO BAJO
GRASAS CALORIAS SaRASAS o SAL AZUCAR
20 520 e 3, 180 ., 5
EVITAR SU CONSUMO

Source: Dictamen de los proyectos de ley 865/2016-CR, 1519/2016-CR, 1589/2016-
CR, 1700/2016-CR, 959/2017-CR, 2036/2017-CR

At this point, industry interference in politics was widely
presumed, but these speculations were confirmed when news
broke of campaign donations that various food industry lead-
ers had made to Fuerza Popular, Keiko Fujimori’s party. For
example, Dionisio Romero Paoletti, chairman of Credicorp
and president of Grupo Romero, confessed to having given
Us$3.6 million to Fujimori’s presidential campaign in 2011, as
well as us$450,000 in 2015. Meanwhile, the founder of Grupo
Gloria, Vito Rodriguez, admitted having donated us$200,000 in
cash to Fujimori, also in 2011. Both businessmen revealed this
information during testimony given to investigators of Opera-
tion Car Wash, as none of these campaign donations had been
registered with the National Office for Electoral Processes (“Fp
buscé eliminar octégonos” 2019).

The effort to dismantle the Healthy Eating Law was joined
by a number of other organizations that emerged during this pe-
riod. One such organization was the self-proclaimed consumer
rights association Elegir (meaning “to choose”), which—against
the recommendations of the World Health Organization, the
Peruvian Ministry of Health, the Association of Nutritionists of
Peru, and other consumer organizations—openly supported the
reform being promoted by Fujimorists. Elegir argued that Law
30021 was “inoperable,” that “it was impossible to have healthy
food stands in schools,” that the law “was not well understood,”
that labeling “highlighted only negative aspects,” and that the
law was an “anti-packaging law.” As noted by the association’s
president, Rosario Sasieta, in an interview with ATv during her
campaign to overturn the law, “I recommend that the law be



revised. Everything that has been done can be undone. A law
should be made that looks not only at obese people but those
with anemia” (Cubas 2020). Similar arguments were made
by another of its members, Carlos Zufiiga, in an article titled
“Alarms That Do Not Inform” (Zaniga 2017).

In 2017, nutritionist Monica Saavedra, shortly after leaving
her post as head of DIGEsA, Peru’s food safety authority, founded
the Peruvian Food and Nutrition Association, an organiza-
tion sponsored by companies Molitalia, Alicorp, Laive, and
Consultora Nutritiva. This organization launched a website
(comebien.pe, now defunct) that was openly opposed to the
use of octagonal warnings for packaged foods. Later, in March
2019, Saavedra was appointed vice minister of social benefits
at the Ministry of Development and Social Inclusion (Torres
and Cardenas 2019).

Nonetheless, despite the fierce opposition of the ultra-
processed food industry and a Fujimorist-controlled Congress,
lawmakers ultimately decided not to pursue the modification
of Law 30021, as the law had already gained widespread pub-
lic support. At this point, the industry’s hand in the reform
process—and the public’s rejection of this involvement—had
become too obvious.

Attempts to Neutralize Advertising Warnings

But the industry did not remain idle. For example, it filed a
lawsuit alleging that the Healthy Eating Law’s labeling rules
constituted illegal bureaucratic barriers (Resolucién 0072-2020-
cEB). In fact, similar lawsuits have been lodged in other Latin
American countries that have adopted front-of-package label-
ing laws. These legal strategies are described in a 2020 study
published by the Colectivo de Abogados José Alvear Restrepo
(Colombia) and El Poder del Consumidor (Mexico).

The first-instance decision in this case—Resolution 0072-
2020 issued by iNDEcOP1’'s Commission for the Elimination
of Bureaucratic Barriers on February 25, 2020—caused quite
the scandal. The commission’s decision declared admissible
a complaint filed against the Ministry of Health by a small
businessman named Esteban Alfredo Pérez—seller of meat
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products, mainly chorizos and cold meats—regarding the al-

leged illegality of various aspects of Law 30021.

The lawsuit’s main arguments against the rules on advertis-

ing warnings were these:

The Ministry of Health lacks the authority to regulate ad-

vertising warnings.

The warnings generate cost overruns and threaten busi-
nesses’ survival since they force companies to redo their
packaging and advertisements and to incur new expenses
in graphic design and printing.

The law increases the cost of product packaging and limits
access to imported products that have warnings in a differ-
ent location.

The requirement for front-of-package labeling is irrational
because it serves no purpose, does not satisfy any public
interest, and is confusing and disproportionate.

The warnings require the same shape, size, color, and lo-
cation, representing a total lack of flexibility in how the
contents of the law must be conveyed.

There is no justification for why the warnings must appear
in crude black octagons.

The measure increases advertising costs.

There is no reason why a warning must appear throughout
the duration of an audiovisual advertisement.

The measure senselessly limits the creativity of advertising
agencies.

It does not make sense to require warnings to occupy a
certain percentage of the advertising space.

In response to the claim, the commission held that the fol-

lowing requirements set by the Ministry of Health constituted

illegal bureaucratic barriers:

The requirement that advertising warnings in print media,
on billboards, and on the internet occupy 15% of the adver-
tising space, with each individual warning occupying 3.75%



of the ad, regardless of the number of warnings included
on the product.

¢ In audiovisual media (video, television, and film), the re-
quirement that the warning caption appear for the duration
of the ad.

¢ The requirement that the audio warning in radio ads
be played back at the speed and volume of the original
recording.

¢ Therequirement that fixed and moving images of processed
foods bearing warnings clearly show the warnings on camera
so that viewers are aware of them.

¢ If there is more than one advertising warning referring to
sodium, sugars, or saturated fats, the requirement that the
audio include the variations set forth in paragraph 6.3.4 of
the Manual on Advertising Warnings.

As the commission explained in its decision, these measures
violated the principle of legality. The commission held that
the Ministry of Health did not have the authority to regulate
publicity. This argument is nonsensical because the regula-
tion of advertising is not the issue at stake. The octagons are
not publicity; they are health warnings that aim—Ilike those on
cigarette or alcohol packaging—to alert consumers of the health
risks posed by products high in sugars, sodium, or saturated
fats or that contain trans fats. In other words, the Ministry
of Health is not regulating advertising; it is finding a way to
ensure that these health warnings are clear, visible, and easily
noticed and understood by the population, especially children
and adolescents.

The decision also states, among other things, that the min-
istry’s establishment of a minimum size for the octagons on
outdoor advertisements is an illegal bureaucratic barrier. In this
light, companies would have the right to make the warnings
whatever size—and to place them in any location—they wish,
with the aim of reducing their visibility. For example, they
could include a warning that is just 0.001% of the advertising

area and put it in a non-contrasting color.
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The commission also held that the rule requiring radio ads
toinclude the phrase “high in [sugars/sodium/fat]” at the same
speed as the rest of the ad was an illegal bureaucratic barrier.
Companies could thus mention these warnings at whatever
speed they wish, including one that is impossible for listeners
to comprehend. Further, the commission found the requirement
for audiovisual media (television, internet, film) to include
warning captions throughout the duration of the advertisement
to be an illegal bureaucratic barrier. Thus, companies could
include the warning in such a way that it lasts, for example, one
tenth of a second. These, among other things, were among the
absurd findings of INDEcOPI's Commission for the Elimination
of Bureaucratic Barriers.

As argued by Julio Durand (2020), it cannot be said that the
implementing regulations for Law 30021 are an infringement
of freedom. On the contrary, both the law and its implementing
regulations aim to provide citizens with information that allows
them to exercise their right to freely decide what to consume or
not consume. It is not a case of the state interfering in our lives
to decide what we eat, but rather a case of the state fulfilling
its role in sectors where there is a public interest at stake and
regulating—efficiently and intelligently—those situations that
pose a risk to citizens.

The commission’s decision was appealed by the Ministry
of Health. The second-instance decision, issued in Resolution
0556-2021/sEL, overturned the first decision, declaring that the
rules on advertising warnings remain in force and do not con-
stitute illegal bureaucratic barriers. Thus, the food industry’s
attempts to hinder the enforcement of advertising warnings
were once again thwarted.

Conflicts of Interest That Came to Light

In the aforementioned case, what most provoked public outrage
was the fact that two of the officials who signed the first-instance
decision had serious conflicts of interest, as they had close ties
toindustry (“Un fallo a favor de los alimentos procesados” 2020).
Gonzalo Zegarra Mulanovich, vice president of the Commission
for the Elimination of Bureaucratic Barriers, was also a member



of the Azerta consulting firm, which had Coca-Cola as one of
its main clients. Similarly, commission member Carlos Enrique
Mendoza Gutiérrez was legal manager of the National Society
of Industries and had served as its general manager on more
than one occasion. Interestingly, the commission’s president,
Luis Ricardo Quezada Oré, the only member without any ap-
parent conflict of interest, cast a dissenting vote in the case. As
a result of this scandal, Gonzalo Alonso Zegarra Mulanovich
resigned from the commission (Resolucién 000077-2020-PRE).

The entity that broadcast the 2020 decision, which led to so
much outcry in the midst of the covip-19 pandemic, was the
Association for the Elimination of Bureaucratic Barriers, an
association led by a group of businesspeople that, under the
slogan “Peru without barriers,” seeks to identify and dismantle
bureaucratic barriers. The association issued the following
public appeal: “companies that wish to benefit from this ruling
must file a complaint before the Commission for the Elimina-
tion of Bureaucratic Barriers requesting [the regulation’s] non-
application; or wait for the resolution to be confirmed in the
second instance for it to take general effect” (Asociacién de
Eliminacién de Barreras Burocréticas 2020).

One of the association’s directors is Luis Salazar, also di-
rector of packaged meat company Sociedad Suizo Peruana de
Embutidos, who, as president of the National Society of Indus-
tries (2012-2014), was a vocal opponent of the Healthy Eating
Law. When the law was enacted in 2013, Salazar said that “this
law should be repealed because the way it is designed and
conceptualized, instead of fostering healthy eating, is going
to end up jeopardizing it” (“sNI se opone” 2013).

Conclusion

When it comes to informing the public about the unhealthy
content of certain foods, the advertising warnings in Peruvian
legislation are a more powerful tool than front-of-package
warning labels alone. Extending health warnings to all forms
of advertising (instead of just product packaging) helps the
public make healthier purchasing and consumption deci-
sions. In addition, Peruvian law ensures that new forms of

W
=]
=1

Advertising Warnings versus Front-of-Package Warning Labels



W
[=]
N

Law, Trade, and Nutrition Labeling

advertising—particularly advertising in social media and by
high-impact individuals such as influencers—reveals the com-
mercial, advertising, or contractual nature between the product
being promoted and the person promoting it. Moreover, it re-
quires the person to include the relevant warnings each time
the product in question is mentioned.
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Introduction

Argentina is home to one of Latin America’s highest rates of
overweight and obesity (Food and Agriculture Organization
et al. 2021). According to the 2018 National Survey of Risk
Factors, 61.6% of the country’s adults are overweight or obese
(Ministerio de Salud y Desarrollo Social de la Nacién 2019b).
Specifically, 36.2% are overweight (defined as having a body
mass index between 25 and 29.9), while 25.4% are obese (defined
as having a body mass index of 30 or more). Further, this prob-
lem has been trending upward: the obesity rate in 2018 was 22%
greater than in 2013 and 74% greater than in 2005 (ibid.). And
according to the 2018 National Survey of Nutrition and Health,
41.1% of children and adolescents between the ages of five and
seventeen are overweight or obese, as are 13.6% of children
under the age of five (Ministerio de Salud y Desarrollo Social
de la Nacion 2019a).

Vulnerable groups are especially affected by this problem
because they are exposed to less healthy environments (Mon-
teiro et al. 2004; Pefia and Bacallao 2000). Moreover, obesity is on
the rise in low- and middle-income countries, particularly urban
areas (World Health Organization 2021). Indeed, in Argentina,
the National Survey of Nutrition and Health shows significant
differences in obesity prevalence among adults according to
income level: 36.9% of those in the first quintile (the group with
the lowest income) are obese, compared to 29% of those in the
fifth quintile (the group with the highest income) (Ministerio
de Salud y Desarrollo Social de la Nacién 2019a).

High rates of overweight and obesity affect not only adults
from vulnerable populations but also children, who are more
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likely to grow up in “obesogenic” environments (Wickins-
Drazilova and Garrath 2011). In Argentina, adolescents whose
parents have a lower level of education are 31% more likely to be
overweight than those whose parents have higher educational
attainment (Ponce et al. 2016). Additionally, overweight and
obesity increase the risk of suffering from noncommunicable
diseases and contribute to a decreased quality of life and a
higher demand for health goods and services (Temporelli and
Viego 2012).

This panorama sheds light on the need for evidence-based
public policies aimed at reducing obesity. One such policy
recommended by the World Health Organization is front-of-
package food labeling, as it is a cost-effective tool for providing
consumers with accurate and concrete information about food
and drinks in order to discourage the consumption of unhealthy
products. Further, the implementation of such a measure would
be in line with Argentina’s human rights obligations (Food and
Agriculture Organization et al. 2018; Office of the United Na-
tions High Commissioner for Human Rights 2020).

In October 2020, Argentina’s Senate preliminarily approved
the Promotion of Healthy Eating Law (Law 27642) requiring
front-of-package black octagonal warning labels in accordance
with the metrics outlined in the Pan American Health Orga-
nization’s (PAHO) Nutrient Profile Model. Several months later,
on August 13, 2021, the standing committees of the Chamber
of Deputies, Argentina’s lower house, discussed and approved
the bill; and on October 26, in a sweeping vote, the bill was ap-
proved by the Chamber of Deputies. Then, on March 2, 2022,
the president issued a decree regulating the implementation
of the new law and designating the Ministry of Health as the
law’s enforcement authority. In addition to requiring front-of-
package nutrition labeling, the law bans the marketing and
sale of unhealthy products in schools and the advertising of
such products to children and adolescents. It also requires the
inclusion of special captions for foods containing caffeine or
sweeteners.

While Law 27642 represents a step forward in terms of the
adoption of measures aimed at preventing noncommunicable
diseases, Argentina’s experience has been a complex one marked



by constant industry interference. This industry has utilized
a number of tactics to prevent the rollout of policies and other
initiatives aimed at addressing the problems of obesity and
malnutrition (Freudenberg 2014; Special Rapporteurship on
Economic, Social, Cultural and Environmental Rights 2019;
Office of the United Nations High Commissioner for Human
Rights 2020).

Within this framework, this chapter analyzes the case of
Argentina, exploring the roles of various actors during the law’s
trajectory in Congress. In particular, we look at the following:
the state as a complex actor embodying a variety of rationali-
ties within the executive branch and a diversity of voices and
interests in the legislative branch; the questioning (both legal
and technical) of the law by the private sector; and the human
rights-based research and advocacy carried out by civil soci-
ety to promote the law on healthy eating and to counter the
industry’s arguments.

Front-of-Package Labeling: Scientific
Evidence, Human Rights Implications,
and International Trade

Front-of-Package Warning
Labels: The Gold Standard

To confront the problems of overweight, obesity, and malnutri-
tion, United Nations treaty monitoring bodies, the World Health
Organization, and PAHO recommend that states adopt effective
public policies to ensure that populations make healthy food
choices (Committee on Economic, Social and Cultural Rights
2018; Committee on the Rights of the Child 2018; Pan American
Health Organization 2014).

Front-of-package food labeling is one measure that comes
highly recommended due to its ability to provide consumers
with detailed information. Such labeling has the potential to
increase the consumption of healthy foods and reduce the in-
take of unhealthy foods and sugary drinks in all age groups,
including infants, due to its easy-to-understand information
about nutritional content (World Health Organization 2016).
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However, pAHO notes that in order for such labeling to be con-
sidered effective, it should be mandatory for processed foods,
including beverages; inform consumers in a direct, simple, and
quick manner; warn consumers about high levels of nutrients
associated with health problems, such as sugar, fat, and salt;
and be accompanied by campaigns aimed at encouraging bet-
ter food purchasing habits among the population. Labeling
policies should also be complemented by measures prohibiting
the use of images, colors, and other graphic elements that are
misleading or influence the perceptions of consumers, especially
children. Additionally, they should determine which products
will be subject to other rules, such as advertising restrictions,
taxation, and bans on the sale and provision in schools, health
facilities, workplaces, and other locations (Pan American Health
Organization 2018).

Among the different types of labeling systems, the warning
system has proven the most effective in terms of signaling prod-
ucts with high levels of nutrients of concern while providing
useful information that consumers can quickly understand and
that supports the selection of healthier foods (Ares et al. 2018;
Arria et al. 2017). This type of labeling has also been endorsed
by the international community and in Argentina (Ministerio
de Salud de la Nacién 2020a), as it is the one most understood
systems among children and people with lower levels of edu-
cation (Khandpur 2018)—a crucial element for ensuring that
public policies take inequality and vulnerability into account,
given that vulnerable groups are the most likely to suffer from
obesity, malnutrition, and chronic diseases in general.

Front-of-Package Labeling:
A Human Rights Obligation

Argentina’s obligation to protect health and the right to food
is outlined in the country’s Constitution and in international
human rights treaties. In fact, article 75(22) of the Constitution
accords a number of international treaties a higher status than
national laws. As a result, international instruments guarantee-
ing the right to food—such as the Convention on the Elimination
of All Forms of Discrimination against Women; the Universal



Declaration of Human Rights; the International Covenant on
Economic, Social and Cultural Rights; the American Conven-
tion on Human Rights; and the Convention on the Rights of
the Child—have the same status as the Constitution. This
means that the obligations outlined in the treaties ratified by
Argentina must be satisfied through the adoption of policies
that guarantee the rights enshrined in those treaties.

Human rights treaty bodies recommend that states adopt
concrete measures to fulfill the right to adequate food, which
means not only guaranteeing access to food but also ensuring
that food meets the dietary needs of each person in accordance
with their age, living standards, health, occupation, and sex,
among other factors. Similarly, to be considered adequate, food
must be fit for human consumption and be culturally accept-
able (Committee on Economic, Social and Cultural Rights 1999).

In the context of the obesity epidemic, the obligation to
protect the rights to health and to food becomes even more
important, since there is a vulnerable population—children
and adolescents—at particular risk. States must therefore
“establish and enforce legal frameworks and adopt measures
that effectively prevent, address, and punish the negative
commercial impact on the rights of children and adolescents”
(Special Rapporteurship on Economic, Social, Cultural and En-
vironmental Rights 2019, para. 361). Children’s unique situation
of vulnerability requires the state to play an especially active
role in protecting against human rights violations committed
by public and private actors alike, including food companies
(Special Rapporteurship on Economic, Social, Cultural and
Environmental Rights 2019; United Nations 2011). With regard
to food warning labels in particular, United Nations Special
Rapporteur on the Right to Health Dainius Puras has noted
that the adoption of policies requiring such labeling would
be in line with states” obligation to protect the right to health.
According to Puras, “food that is not labelled may be harmful
as it prevents consumers from making healthy and informed
choices” (Office of the United Nations High Commissioner for
Human Rights 2020).

Prior to the enactment of Argentina’s healthy eating law,
various human rights mechanisms noted that the country’s
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regulations were ineffective in ensuring consumers’ rights to
health and information. For example, the Committee on Eco-
nomic, Social and Cultural Rights (2018) called on Argentina
to take effective measures to strengthen the Argentine Food
Code’s rules on front-of-package labeling by requiring the in-
clusion of information on products’ sugar content. Similarly,
following her visit to Argentina, Special Rapporteur on the
Right to Food Hilal Elver pointed out that Argentina’s regula-
tions on nutrition labeling and information were not in line
with international recommendations. She called on the state
to implement policies regarding foods with high levels of
nutrients of concern—such as sodium, sugars, and fats—with
the aim of preventing noncommunicable diseases (Elver 2019).
As these recommendations show, the panorama in Argentina
prior to the adoption of the Promotion of Healthy Eating Law
failed to adhere to international human rights standards and
the obligations assumed by the Argentine state.

Front-of-Package Labeling: An Obstacle
to International Trade?

Argentina, as a member of the Southern Common Market
(commonly known by its Spanish abbreviation, Mercosur),
must ensure that its regulations conform to the bloc’s policies,
meaning that rules adopted by Mercosur must be incorporated
into Argentina’s regulatory framework.® Thus, in terms of food
labeling, Argentina should incorporate the resolutions issued
by Mercosur’s Common Market Group into its domestic Food
Code. The Argentine Food Code, a technical regulation that is
regularly updated, establishes the food safety, labeling, and
other rules that manufacturers, sellers, and marketers of food
and beverages must follow.”

6 Mercosur is the economic bloc of South America, whose mem-
bers include Argentina, Brazil, Paraguay, Uruguay, and Venezuela.
Venezuela’s membership has been suspended in accordance with
article 5(2) of the Ushuaia Protocol.

7 The Argentine Food Code—established by Law 18284 and
regulated by Decree 2126—is periodically updated and modified
by the National Food Commission, a technical body responsible



With regard to food labeling specifically, Argentina has
incorporated two Mercosur resolutions into its legal framework:
the Technical Regulation on the Labeling of Packaged Foods
(Resolucién gmc 26 de 2003) and the Technical Regulation on
the Nutrition Labeling of Packaged Foods (Resolucién cmc 46
de 2003). These regulations specify the information that all
food products must include in their labeling (such as the sales
denomination and the identification of origin) and indicate the
nutrients that must be mentioned.® There is therefore a general
rule among Mercosur countries that seeks to ensure the har-
monization of regulatory frameworks on nutrition labeling.

However, Mercosur does not expressly prohibit countries
from adopting policies at the national level that diverge from
harmonized rules. Some member states have thus recognized
exceptions to the general rule of promoting harmonization.
Brazil and Argentina, for example, have regulations requiring
a series of health warnings that have not been harmonized with
each other. With regard to gluten, Brazil requires products to
bear either the phrase “contains gluten” or the phrase “does
not contain gluten” (Lei 10674/03 de 2003), while Argentina
requires gluten-free products to include the phrase “without
Tacc” and the crossed grain symbol (in color or black and
white, depending on the product’s label) (Ley 18284 de 1969;
Resolucién Conjunta 201/2011 y 649/2011).

At the same time, the regulatory frameworks of both Mer-
cosur'? and the World Trade Organization' (WTo) recognize the
right of states to adopt the policies they deem necessary—in

for supporting and monitoring the National Food Control System
established via Decree 815/1999.

8  Resolution 46/03 requires products to mention their content
of carbohydrates, protein, total fats, saturated fats, dietary fiber,
sodium, and trans fats.

9 TACC stands for trigo (wheat), avena (oats), cebada (barley), and
centeno (rye).

10 “MERCOSUR member states have the right to adopt the sanitary
and phytosanitary measures necessary to protect human health
and life” (Mercosur Council of the Common Market 1993, annex,
art. 2).

11 “No country should be prevented from taking measures neces-
sary to ensure ... the protection of human, animal or plant life or
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sanitary and phytosanitary matters—to protect people’s health
and lives, even when such measures might pose a barrier to
international trade. Specifically, the wto has pointed out that its
provisions should not be interpreted as preventing states from
adopting or applying measures that are necessary to protect
the health and lives of their populations (Rios et al. 2020).!?

In this context, states have the right to design and imple-
ment policies that result in a higher level of health protection
than would be achieved by simply following existing trade
rules. This power is referred to as “flexibilities,” and in order
for a state to use them, it must have a scientific justification or
the objective of ensuring a level of sanitary or phytosanitary
protection that it deems appropriate.’®

Thus, the legal frameworks of the wro and Mercosur rec-
ognize states” authority to legislate in order to protect people’s
rights to health and to life. Moreover, Mercosur broadens the
margin of guarantees by recognizing the rights of consumers
and the corresponding obligations of states and suppliers.* In
so doing, it expressly recognizes consumers’ access to adequate
and accurate information about products and services!®> and
to protection against misleading advertising,'® among others.

health, [or] of the environment” (Agreement on Technical Barriers
to Trade, preamble).

12 “Nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures ...
necessary to protect human, animal or plant life or health” (General
Agreement on Tariffs and Trade, art. xx(b)).

13 “[States] may introduce or maintain sanitary or phytosanitary
measures which result in a higher level of sanitary or phytosani-
tary protection than would be achieved by measures based on the
relevant international standards, guidelines or recommendations,
if there is a scientific justification, or as a consequence of the level
of sanitary or phytosanitary protection a Member determines to be
appropriate” (WTo Agreement on the Application of Sanitary and
Phytosanitary Measures, art. 3.3).

14  Resolucién eMmc 34 de 2011; Resolucién emc 45 de 2006; Resolu-
cién gMmc 124 de 1996; Resolucion gmc 125 de 1996; Resoluciéon gmc
126 de 1996.

15 Resolucién gmc 34 de 2011; Resolucion eaMmc 124 de 1996; Reso-
lucién emc 125 de 1996.

16  Resoluciéon emc 45 de 2006; Resolucion gmc 124 de 1996; Reso-
luciéon gmc 126 de 1996. “Misleading advertising” is understood as



This information is worth keeping in mind because it
debunks the claim—which was frequently voiced by the food
industry and by representatives of the Ministry of Foreign Af-
fairs—that Mercosur posed an obstacle to Argentina’s ability to
move forward with a food labeling system that diverged from
Mercosur standards (“Cancilleria objet6 la Ley de Etiquetado”
2020).

Discussion of the Labeling Policy in Congress:
Actors and Rationalities in Dispute

Argentina has various settings at its disposal for discussing food
labeling policies. As mentioned above, one of these is Mercosur.
But, as was the case with gluten labeling, such policies can also
be discussed within the executive branch or Congress. Below,
we take a look at the discussions that took place in Congress.

The Process in Congress

For many years preceding the adoption of the healthy eating
law, various lawmakers presented bills on front-of-package
food labeling before Congress. These bills can be classified
into two types: (i) those that specified the labeling system to
be implemented and that sometimes also specified the nutri-
ents of concern to be addressed and their thresholds; and (ii)
those that indicated the need for a clearer front-of-package
food labeling system than that dictated by the Argentine Food
Code but that did not clearly define the type of labeling style or
nutrient profile that should be used. Bills in the latter category
considered the definitions of such aspects to fall within the

any form of information, dissemination, or communication of an
advertising nature that is totally or partially false or that in any
other way, including by the omission of essential information, is
capable of misleading the consumer about a product or service’s
nature, characteristics, quality, quantity, properties, origin, price,
conditions of sale, or any other information affecting consumer
relations (Resolucion gmc 126 de 1996, art. 2). In cases related to
potentially misleading advertising, the burden of proving the
truthfulness [of advertising] rests with the advertiser (Resolucién
GMc 45 de 2006, art. 3).
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responsibilities of the executive branch, which would address
them in the implementing regulations once the bill became law.

The law approved by Congress in October 2021 embraces the
highest standards in the field: a graphic system of warnings in
the form of black octagons and including the word “excess” for
nutrients of concern (sodium, fats, saturated fats, and sugars)
and calories, as well as adherence to PAHO’s Nutrient Profile
Model. Law 27642 also includes two warning captions for foods
that have sweeteners (“contains sweeteners — not recommended
for children”) or caffeine (“contains caffeine — avoid in chil-
dren”). In addition, for foods and beverages bearing at least one
warning label, the law bans their sale in school settings,'” bans
advertising aimed at children and adolescents, and prohibits
the inclusion of supplementary nutritional claims.

Political Actors: Legislators and Policy Advisors

Over time, changes could be observed in the bills being de-
veloped. At the beginning of 2015, the issue of food labeling
found a place on the agendas of various lawmakers, who were
mainly inclined toward the traffic light system (similar to that
of Ecuador) or the guideline daily amount system with colors,
similar to the one used in the uk. Subsequently, after Chile’s
rollout in 2016 of octagonal warning labels, bills incorporating
front-of-package warning labeling with black octagons began
gaining traction in Argentina’s congressional debates. Thus,
as a result of the repercussions of Chile’s law in Argentina,
two legislators from the province of Mendoza (which borders
Chile), representing the two most important political parties
in Argentina,'® each presented their own bills with the guid-
ance of the Inter-American Heart Foundation-Argentina (FIc
Argentina), a civil society organization.

17 The law prohibits such products from being sold at the “pre-
school, primary, and secondary levels,” covering children from
four to eighteen years of age, according to Argentina’s education
system.

18  Anabel Fernandéz Sagasti (Justicialist Party) and Julio Cleto
Cobos (Radical Civic Union).



Importantly, these bills shared three key traits that were
maintained over time and that made it possible to propel the
discussion in Congress. First, they enjoyed the cross-cutting
support of political parties, preventing them from being branded
as “partisan” measures that would benefit one arm of the politi-
cal spectrum at the expense of the other. Second, the fact that
legislators who introduced and backed these bills came from
different provinces'’ meant that the proposed labeling measure
was not seen as centralized or emanating from the nation’s capi-
tal. Finally, the bills benefited from the advice and support of
civil society actors free from conflicts of interest. In this regard,
the mounting evidence on the effectiveness of Chile’s warning
labeling system and the limitations of other labeling systems
in the region allowed various actors from civil society to offer
scientific evidence to support the decision-making process.

As time wore on, the black octagonal warning system gained
greater legitimacy vis-a-vis other models, becoming the one
preferred by legislators when it came time to consider Argen-
tina’s law. In particular, since PAHO’s publication of its Nutrient
Profile Model in 2016 (Pan American Health Organization 2016),
a growing number of lawmakers understood the importance of
ensuring that the law adopted by Congress incorporated this
profile into its provisions, if the law’s purpose was to embrace
the highest standards in public health according to national
research (Ministerio de Salud de la Nacién 2020b). This impera-
tive was also supported by the work of various civil society
organizations urging the inclusion of both components—the
labeling format and the nutrient profile, key to any nutrition
labeling policy—in the text of the law. Here, the experiences of
Chile and Peru were telling: these countries’ laws, when adopted
by the legislatures, did not specify the labeling system or the
nutrient profile to be implemented, meaning that such deci-
sions were left to the relevant regulatory bodies. Policymakers
in Argentina understood the importance of not leaving these
concerns to the discretion of executive authorities.

19  Argentina has a federal system of government and is composed
of twenty-three provinces and the Autonomous City of Buenos
Aires.
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FIGURE |
Argentina’s food warning labels

SELLOS DE ADVERTENCIAS

EXCESO EN EXCESO EN
GRASAS GRASAS EXCESO EN EXCESO EN

ToTALES JJ|LsATURADAS sopio CALORIAS

Ministerio Ministerio Ministerio Ministerio Ministerio
de Salud de Salud de Salud de Salud de Salud

EXCESO EN

AZUCARES

LEYENDAS PRECAUTORIAS

CONTIENE EDULCORANTES,
NO RECOMENDABLE EN NINOS/AS.

Ministerio de Salud

[ ETESETY
EVITAR EN NINOS/AS.

Ministerio de Salud

Source: Decreto Reglamentario 151/22

Although front-of-package labeling bills were presented in
both houses of Argentina’s Congress, the Senate stood out from
the beginning due to the large number of stakeholders involved,
including senators and advisors. These actors presented vari-
ous bills on this issue and also sought the assistance of civil
society prior to and following the bills” presentation in order
to facilitate discussion in Congress. At the same time, all of the
front-of-package labeling bills were referred for initial scrutiny
to the Senate’s Health Committee, whose chair since 2018 was
a senator from the sugar-producing province of Jujuy. This
delayed and hindered the legislative discussion.

The process of arriving at a final text was thus a long one
marked by the multiparty origins of the various bills. In this
regard, fluid dialogue between civil society and senators from
different parties played a crucial role in building common
ground to facilitate consensus. The final bill was presented
to the Health Committee and Industry Committee in August
2020 for discussion.

The labeling issue rose to the top of the public agenda as
a result of strong pressure exerted by a united civil society
front, mainly through media outlets. In this context, on October
22, 2020, the bill received a joint green light from the Health



Committee and Industry Committee. The following week, on
October 29, it was approved by the Senate, with sixty-four votes
in favor and three against, out of a total of seventy-two senators
(sixty-seven were present for the vote).

With the Senate’s approval, the bill was then sent to the
Chamber of Deputies, where it was turned over to six commit-
tees for review. Although the number of committees was later
reduced to four, this part of the legislative process exhibited
greater interference by the food industry, as well as significant
difficulties in achieving consensus among the different political
blocs. This was due not only to the food labeling bill itself but
also to inherent tensions in the internal politics of the lower
house. The situation was further compounded by changes to
meeting procedures implemented during the covip-19 pandemic
(“Las personas con coronavirus o en aislamiento estdn eximidas
de obligacién de votar” 2021).

On July 13, 2021, the bill was reviewed in a joint session
of the four committees that had been assigned to it, where it
received their approval. Then, on October 5, 2021, the ruling
coalition called for a special session of Congress to discuss the
front-of-package labeling bill, among other issues. However,
the discussion of the bill in the Chamber of Deputies failed to
materialize due to partisan differences between the main blocs
concerning the upcoming elections, resulting in the opposition’s
absence in the lower house. Thus, the ruling coalition failed
to obtain the number of deputies required to hold a session,
securing only 122 of the 129 needed for a quorum (“Maximo
Kirchner no consiguié quérum” 2021).

Here it is important to note that the bill was nearly derailed
by political disagreements due to the opposition’s refusal to
facilitate a quorum and to the ruling coalition’s discourse ar-
guing that the opposition was refusing to legislate in support
of people’s rights, followed by the ruling coalition’s decision to
hold a session without first reaching a consensus with the op-
position, as is typical in Congress. However, civil society called
for dialogue among lawmakers, pressuring them to prioritize
collaborative work and the right to health by voting for the bill
(“Etiquetado frontal: Especialistas afirman” 2021).
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After internal negotiations between the two sides that went
beyond the issue of food labeling, lawmakers agreed on a new
date for the session. Finally, at nearly midnight on October 26,
the Chamber of Deputies approved the bill by an overwhelming
majority, with 200 votes in favor among the 239 present (out
of a total of 257). With this step, Argentina became the latest
country in the region to pass a law on this issue, applying the
highest international standards in health.

Civil Society

During the legislative process, a critical role was played by
civil society actors free from conflicts of interest who provided
scientific evidence in support of the proposed front-of-package
warning labeling system. Similarly, support from international
agencies such as PAHO and the United Nations Children’s Fund
(uNICEF) was key for boosting the proposal’s legitimacy. In fact,
since 2019, the collaborative and individual actions of local
organizations, United Nations agencies, and representatives of
PAHO helped place the issue of front-of-package food labeling
on Argentina’s legislative agenda. In this regard, although a
large number of public events were held (Pan American Health
Organization 2018) and the issue was widely discussed in
social networks and traditional media outlets, what was truly
decisive in promoting the policy was civil society’s direct lob-
bying of legislators regarding the scope of the public health
problem at hand.

FIC Argentina was the first civil society organization that
began working on this issue, in 2016. From the outset, the orga-
nization demonstrated its ability to combine political advocacy
and its own research conducted from a human rights perspec-
tive. Drawing on its previous experience advocating for tobacco
control policies, FIc Argentina began to meet with policymakers
and advisors to put the labeling issue on the legislative agenda.
It also played a key role in helping put the issue on the radar
of international human rights bodies, including by presenting
reports to the Special Rapporteur on the Right to Food during
her visit to Argentina in 2018. This work allowed FI1c Argen-
tina in 2017, with the support of UNICEF, to form the National



Coalition to Prevent Obesity in Children and Adolescents, a
network of civil society organizations from across Argentina.
This coalition proved to be a key player. Its presence in different
parts of the country allowed it to hold meetings with legislators,
particularly during the covip-19 pandemic, who were located
in various provinces and not in the national capital.

One of the coalition’s member organizations, based in the
province of Cérdoba, is FUNDEPs, which, like FIc Argentina,
uses a human rights approach in its work. Meanwhile, at the
national level is FAGRAN (the Argentine Federation of Nutrition-
ists), which brings together the country’s nutrition schools and
associations. Since its inception, FAGRAN has conducted advocacy
and research aimed at addressing food and nutrition problems
in the country. Further, like Fic Argentina, it has provided ad-
visory support for bills in Congress. And from the academic
side, caLIsa (the Network of Open Education Programs for Food
Sovereignty)—with thirty-six professorships, largely in public
universities—has also been a key player, advocating for front-of-
package food labeling as a tool for achieving food sovereignty:.
Lastly, in 2020, different groups joined the coalition’s call for
clear nutrition labeling; these ranged from consumer groups
such as Consumidores Argentina to younger organizations such
as SANAR and Consciente Colectivo. Consciente Colectivo stood
out not only for its representation of young people but also for
its environmental approach to policy advocacy.

In this way, civil society provided guidance regarding the
available scientific evidence and also constantly monitored the
public positions of legislators (for example, as expressed in the
media). Civil society organizations also analyzed the bills pre-
sented in Congress concerning food labeling, noncommunicable
diseases, adequate food, and overweight and obesity, among
other issues. This allowed them to develop a clear mapping of
the actors involved and to then work with these actors to revise
the bills being presented to Congress and to use model bills
drafted by civil society itself, incorporating best standards.
Through this effort, they sensitized not only the legislators but
also their support teams and political advisors. Such liaising
was fundamental for advancing internal congressional discus-
sions and for encouraging public debate.
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Furthermore, civil society actors carried out specific advo-
cacy actions to promote the proposed law. For example, in late
October 2020, their advocacy helped lead to a reduction in the
number of lower-house committees assigned to the bill (from
six to three), which facilitated its review.?

In 2021, civil society organizations continued to play a lead-
ing role in the political process by launching two communication
campaigns aimed at securing the bill’s approval in the Chamber
of Deputies. The first, #DeFrente, began on March 4, 2021, World
Obesity Day, and was conducted entirely online. The second
campaign, “Que no te tapen los ojos” (“Don’t let them pull the
wool over your eyes”), was launched in Buenos Aires on June
28 via radio, online media, and newspapers, and the following
week in different provinces and cities across the country. These
campaigns, especially the second one, were key for raising the
public’s awareness of the bill and building demand for Congress
to pass the Law on the Promotion of Healthy Eating.

Voices against the Policy: Sugar-
Producing Provinces and Companies

The political process leading up to the passage of the labeling
law was shaped primarily by two factors. First was the interfer-
ence by certain actors linked to the food industry—in this case,
representatives from the sugar-producing provinces. Second
was the complexity of the federal system of representation
embodied by Congress. The legislative debate on labeling, as
mentioned above, began in the Senate, where each province has
the same number of representatives,? regardless of its popu-
lation size. This means that the representatives of provinces
whose local economies might be affected by proposed public

20 However, the bill was later assigned to the Industry Commit-
tee as well, bringing the number of committees to four: General
Legislation, Social Action and Public Health, Consumer Protection,
and Industry.

21  Each province has three senators—two from the party that
received the most votes, and one from the party with the next-
highest number of votes.



health policies (such as tobacco control measures) are able to
wield significant pressure, thus hindering debate in Congress.

In Argentina, sugar production is concentrated in three
provinces: Jujuy, Tucumén, and Salta (Secretaria de Politica
Econémica and Subsecretaria de Programacién Microeconémica
2018). Since 2018, the president of the Senate’s Health Committee
has been a senator from Jujuy, a fact that hindered the progress
of congressional discussions on front-of-package food labeling
given that all bills submitted on this subject were sent to this
committee for initial scrutiny. However, a dissenting voice
emerged from this same province, from a senator belonging to
the opposition coalition. She not only presented a bill in 2019
proposing the establishment of a labeling policy (Giacoppo
2019) but also worked closely with Fic Argentina and other
civil society actors to advocate for the bill before the Senate.

When the bill was discussed in the Chamber of Deputies,
the sugar producers—represented by the trade association
Centro Azucarero Argentino—not only attempted to exert
more pressure but were also well received. To start, the format
of this house of Congress is distinct from that of the Senate:
each province’s number of legislators depends on its popula-
tion size. And while the sugar-producing provinces are not the
most populated ones, they occupy important political spaces
both in this house and in the national and provincial executive
branches. Indeed, during the time the bill was being discussed,
the president of the Committee on Social Action and Public
Health was from Tucumén; and when the vote on the labeling
measure took place in the Chamber of Deputies, the governor
of that province was the country’s cabinet chief.

Additionally, a few days after the bill was sent to the Cham-
ber of Deputies for approval, the house’s president—a key actor
within the ruling coalition—expressed his support for these
provinces” economies, stating that “sugar producers need to
be calm because they have a group of deputies who fight for
Tucuman’s interests.” He also said that he himself would be
“accompanying the work of the Tucuman deputies. There are
policies that are thought of in a general sense without looking at
the specifics. I think that we need to be cognizant of the power
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that the sugar sector offers Tucuman” (“Ley de Etiquetado de
alimentos” 2020).

Statements such as these meant that once the labeling bill
entered the Chamber of Deputies, it was sent to six committees
(four more than in the Senate) for review: General Legislation;
Social Action and Public Health; Consumer Protection; Indus-
try; Agriculture and Livestock; and Economies and Regional
Development. These referrals slowed the bill’s progress, since
it had to be approved individually by each committee or jointly
by all committees through the consensus of their leaders. Then,
after the law was passed by both houses of Congress and before
it was signed by the president, the Centro Azucarero Argentino
tried to halt the process by submitting a letter asking the presi-
dent to veto article 6 of the law, which applies PAHO’s Nutrient
Profile Model (“Etiquetado frontal: La industria azucarera pidi6é
vetar un articulo de la ley” 2021).

The Food Industry

As many countries’ experiences have shown, the food industry
has continually tried to thwart the development of national
health policies (Mialon and Da Silva Gomes 2019). At the con-
gressional level in Argentina, food companies employed a vari-
ety of tactics in order to hinder the political process, particularly
after the bill obtained the Senate’s approval. Among these were
information and messaging strategies, especially direct lobbying
before lawmakers. Such lobbying actions included mailings and
requests for meetings and hearings, with the aim of convincing
lawmakers to modify certain provisions of the bill.

Food industry representatives also participated in the de-
bates and briefings of the various congressional committees.
During these sessions, industry was invited—along with civil
society and other government sectors, such as the Ministry
of Health and the Secretariat of Commerce—to give formal
presentations, where it utilized a tactic known as “stressing
the economic importance of the industry” to argue that the
measure would harm various sectors of the economy (Mialon
and Da Silva Gomes 2019).



After receiving Senate approval, the bill was sent to the
Chamber of Deputies. There, the food industry exerted even
more pressure, both in media outlets and directly with legisla-
tors (for example, by going from office to office in an attempt to
pressure lawmakers), so that the bill would not be passed. This
pressure was reported by various deputies to members of civil
society when these deputies requested civil society’s support
in advocating for the bill in the committees.

Finally, despite the food industry’s interference, on October
26,2021, the Chamber of Deputies overwhelmingly approved the
Law on the Promotion of Healthy Eating. And on November 12,
2021, Law 27642 was published in the official gazette following
the president’s approval.

Final Considerations

The increasing prevalence of overweight and obesity, as well
as associated noncommunicable diseases, in all age groups of
the Argentine population highlights the urgency of adopting
effective public health policies, as recommended by various
human rights and health organizations at the international and
regional level. Front-of-package warning labeling is considered
one of the most cost-effective measures to ensure the protec-
tion and promotion of the right to health, the right to life, and
consumers’ right to information, especially among children
and adolescents.

As we have demonstrated in this chapter, Argentina’s
discussion of food labeling underwent a protracted process in
terms of time, the range of stakeholders involved (lawmakers,
advisors, civil society, the business sector, and the sugar indus-
try), and the inevitable partisan debates typical of a complex
political environment. More than a year after the Senate’s ap-
proval of the bill, the Chamber of Deputies passed law 27642
on the Promotion of Healthy Eating. Then, on March 22, 2022,
the executive branch issued implementing regulations for the
new law.

The experience of Argentina’s civil society over the years
demonstrates that the private sector does not give up easily;
there is thus a danger that industry will continue to interfere,
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both in regulatory and implementation-related processes
and through judicial claims, in order to protect its economic
interests. Therefore, it is essential that civil society organiza-
tions continue to engage in research and advocacy to support
the implementation of the new front-of-package food labeling
policy, which embraces the highest standards of public health
and human rights.

Similarly, it is important to note that the most transparent
setting for debating a policy that involves fundamental hu-
man rights, such as the rights to health and to adequate food,
is Congress. This space, a naturally democratic one due to its
representativeness in terms of population and geography, is
also one where debates are public and where draft laws are
accessible to the entire population. Moreover, this setting al-
lows civil society to participate, whether by requesting meet-
ings, taking part in committee debates, or presenting scientific
evidence. This space is also open to industrial sectors, which
allows the public to evaluate the various opinions expressed
on an equal basis.

Finally, now that it is the executive branch’s turn to imple-
ment and oversee the front-of-package food labeling policy, it
is hoped that this branch will follow Congress’s lead and is-
sue complementary policies that are also based on the highest
international standards and the best scientific evidence free
from conflicts of interest. In so doing, Argentina will be able
to continue paying its debt in terms of public health, putting
human rights above economic and business interests.
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Introduction

According to data on Brazil’s nutrition situation, overweight and
obesity among adults have increased steadily in recent years.
In 2014, 52.5% of adults reported being overweight and 17.9%
reported being obese (Ministério da Satide 2015a); in 2019, these
rates increased to 55.4% and 20.3%, respectively (Ministério da
Satde 2020). Similarly, among children aged five to nine, the
most recent data—from 2008 and 2009—show that 33.5% are
overweight and 14.2% are obese (Instituto Brasileiro de Geo-
grafia e Estatistica 2010).

Despite the fact that Brazilians consume more fresh and
minimally processed foods than ultra-processed food products,
there has been a notable decrease in the adult population’s
regular consumption of fruits, vegetables, and legumes—from
36.5% (fruits and vegetables) and 66.1% (legumes) in 2014 (Minis-
tério da Sadde 2015a) to 34.3 and 59.7%, respectively, in 2019
(Ministério da Sadde 2020). Meanwhile, in 2019, 18.2% of the
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adult population reported regularly consuming ultra-processed
food products (ibid.).

The country’s worsening state of nutrition and health—as
demonstrated by the rise in overweight, obesity, and other
noncommunicable diseases (Ncps) such as diabetes, cardio-
vascular disease, and metabolic syndrome—is directly related
to the population’s increased consumption of ultra-processed
food products, as confirmed by recent systematic reviews and
meta-analyses (Askari et al. 2020; Chen et al. 2020; Meneghelli
et al. 2020; Pagliai et al. 2021; Santos et al. 2020). This worry-
ing context gave rise to the need for Brazil to adopt regulatory
measures aimed at helping the population make healthier food
choices, including by improving the information presented on
food and beverage packages.

Adequate and effective nutrition labeling based on scientific
evidence and combined with other strategies such as bans on
advertising aimed at children, the regulation of marketing, the
taxation of ultra-processed food products, and the regulation
of food environments in public institutions such as schools can
be an effective measure in combating overweight and NcDs.
Such labeling seeks to inform consumers about the presence
of potentially harmful nutrients and thus facilitate healthier
food choices (World Health Organization 2014).

However, the lack of understanding of food labels—exhib-
ited by 40% of Brazilian consumers (“O rétulo pode ser melhor”
2016)—is due mainly to the presence of “small print” (i.e., overly
technical terms and numbers) on packaging, visual clutter on
labels, and the need for consumers to perform complex calcula-
tions per serving. Additional problems related to food labeling
are the inclusion of technical and non-standardized terms on
the list of ingredients, potentially misleading health claims,
and marketing content aimed at children. This context explains
Brazil's recent effort to revise its nutrition labeling regulations
(Rodrigues et al. 2016; Kliemann et al. 2018; Machado et al. 2018).

The Dietary Guidelines for the Brazilian Population (Minis-
tério da Satide 2015b), published by the Ministry of Health to
facilitate healthier food choices among consumers, recom-
mends the consumption of fresh or minimally processed foods
and freshly made dishes over ultra-processed food products.



Ultra-processed food products promote the excessive con-
sumption of calories for two reasons: first, because of certain
intrinsic characteristics in their formulation (high amounts of
sugars, fats, sodium, flavor-enhancing additives, and energy
density, along with lower levels of fiber) that deceive the body’s
appetite-regulation mechanisms, and second, due to the way
they are promoted and marketed, such as through aggressive
advertising that highlights the products’ long shelf life, low
price, wide availability and accessibility, and ability to be con-
sumed without utensils, among others (Monteiro et al. 2012).

The Dietary Guidelines for the Brazilian Population note
that among the possible obstacles preventing consumers from
following the food-choice recommendations are information
and advertising. In this regard, in order for the population to
be able to follow these recommendations, the state must require
food and beverage companies to provide information on the
content of their products. In light of this panorama surrounding
the promotion of adequate nutrition and healthy eating, this
chapter explores relevant legal frameworks and the country’s
process of revising its nutrition labeling regulations for pack-
aged foods, focusing on the evolution of the regulatory process
and the roles played by various actors.

Methods

This chapter is based on an analysis of numerous documents
and materials, including laws and policies, documents from the
regulatory process led during 20142020 by the Brazilian Health
Regulatory Agency (known as Anvisa) on the issue of nutrition
labeling for packaged foods, press releases, scientific and legal
articles, guidance documents, and online reports and videos
about the regulatory process. It is worth mentioning that the
authors of this chapter are professionals from civil society or-
ganizations who played an active role in the regulatory process
and therefore witnessed firsthand the events described here.
The question that this chapter seeks to answer is as follows:
What was the process leading up to Brazil’s adoption of front-
of-package nutrition labeling like? To answer this question,
we begin by analyzing the Brazilian and international legal
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frameworks that provided a foundation for the process. Next,
we analyze the regulatory process itself, including by providing
a brief overview of the institutional context, the stakeholders
involved, industry interference, the role of civil society, and
lessons learned.

National and International Legal Frameworks

There are a variety of provisions in the Brazilian legal system
that enshrine the right to clear and adequate information.
Brazil’s Constitution of 1988, known as the “Citizens’ Constitu-
tion,” outlines a long list of rights guaranteeing human dignity.
In fact, the Constitution guarantees consumer protection and
the inviolability of consumers’ right to life and security as
fundamental rights. The Constitution also sets limits on the
country’s economic order by establishing that its purpose must
be to ensure a life with dignity for all Brazilians. This means
that the country’s economic development must be compatible
with the protection of consumers, ensuring that the relationship
between consumers and suppliers is based on the principles
of good faith and balance. Furthermore, at the collective level,
the Constitution establishes health, food, and the protection of
children as social rights, imposing a duty on the state to develop
policies for their fulfillment.

Meanwhile, Law 8078 of 1990, known as the Consumer
Defense Code, protects several basic rights of consumers: (i)
the protection of their life, health, and safety against risks in
the supply of dangerous or harmful products; (ii) instruction
on the proper consumption of products in order to ensure
freedom of choice; and (iii) access to clear, adequate, accurate,
and visible information about the characteristics and composi-
tion of products, including the risks they may present, in order
to ensure understanding by the consumer (Lei 8078 de 1990).

In 1999, Law 9782 created Anvisa, an independent agency
linked to the Ministry of Health with the task of regulating,
controlling, and inspecting products that involve public health
risks. This includes food and beverages, as well as their pack-
aging and labels. It is important to note that under Law 9782,
Anvisa’s institutional purpose is to promote the health of the



population through the sanitary control of the manufactur-
ing and sale (including labeling) of products subject to health
regulation (Lei 9782 de 1999). Only after five years of Anvisa’s
existence did Brazil—seeking to harmonize its standards with
the Southern Common Market (Mercosur) framework—become
the sixth country in the world to adopt mandatory nutrition
labeling (Monteiro et al. 2005).

About the same time as Anvisa’s creation, in 1999 the Minis-
try of Health published its first edition of the National Food and
Nutrition Policy, which proposed to respect, protect, promote,
and fulfill the human rights to health and food (Ministério da
Satde 2013). This period was when concerns about overweight,
obesity, and other NcDs began to emerge. As a result, the issue
of mandatory nutrition labeling was put on the government’s
agenda.

Updated in 2013, the National Food and Nutrition Policy
provides for the control and regulation of food in addition to
outlining actions for the prevention and treatment of obesity.
This new edition reinforces the role of mandatory nutrition
labeling as part of the strategies of promotion of healthy and
adequate diets. In terms of preventive actions, the focus is on
fostering environments conducive to healthy habits, includ-
ing through the improvement of nutrition labeling in order to
strengthen consumers’ ability to evaluate and choose products
(Ministério da Saade 2013).

Brazil thus has a set of well-established standards that
guarantee the population’s right to health and to nutritious and
adequate food, including by guaranteeing the right to clear in-
formation about the foods that are available in the marketplace.
Moreover, this same set of standards includes the state duty to
develop policies aimed at fulfilling these rights.

In addition to obligations outlined in national legislation,
Brazil has substantive commitments and obligations deriving
from international human rights treaties, such as the Convention
on the Rights of the Child. Among this convention’s binding
obligations is the duty to undertake legislative or administrative
measures concerning children that have the best interests of the
child as a primary consideration (arts. 3—4). In some cases, this
obligation means that states may develop a legal framework that
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imposes limits and duties on certain actors, such as businesses,
to restrict behaviors that violate the rights of children. In such
a scenario, a state’s inaction—due to its failure to adopt legis-
lative, policy, or administrative measures—could constitute a
violation by the state (Contré and Pla 2016). This is particularly
important when we look at the Brazilian state’s duty to regulate
the labeling and advertising of unhealthy foods.

Brazil has ratified the Convention on the Rights of the Child
in addition to the International Covenant on Economic, Social
and Cultural Rights, both of which recognize the right of chil-
dren and all persons to enjoy the highest attainable standard of
health (art. 24 and art. 12, respectively). This right encompasses
the right “to grow and develop [one’s] full potential and live in
conditions that enable them to attain the highest standard of
health” (Committee on the Rights of the Child 2013a, para. 2).
Ensuring such conditions requires active measures by the state
to avoid an obesogenic environment, as well as other more basic
measures such as guaranteeing the right to information on the
health risks of consuming certain foods. Therefore, the right to
health is intrinsically linked to the right to food (Committee
on Economic, Social and Cultural Rights 2000), as enshrined in
articles 11 and 12 of the International Covenant on Economic,
Social and Cultural Rights.

Recommendations for states to adopt legislative or regu-
latory measures on food labeling—so that consumers are
adequately informed about health risks—have been included
in a variety of documents issued by international organiza-
tions, including the World Health Organization (2020), the Pan
American Health Organization (pAHO) (2020), and the United
Nations Children’s Fund (United Nations Children’s Fund and
Universidad de la Reptblica de Uruguay 2020; United Nations
Children’s Fund and Instituto Nacional de Salud Ptblica 2016;
United Nations Children’s Fund and Instituto Brasileiro de
Defesa do Consumidor 2019).

In this light, we can conclude that the Brazilian state’s
obligation to regulate the food market to ensure that consum-
ers receive adequate information—in order to protect their
health—is supported not only by the national legal framework
but also by the international one.



The Regulatory Process to Update
Nutrition Labeling Rules

Brazil’s effort to modify its rules on nutrition labeling for pack-
aged foods was spurred by developments in Mercosur agree-
ments on the issue and by pressure from civil society. In 2013,
the National Council for Food and Nutrition Security (known
as Consea), an advisory body to the Brazilian presidency that is
responsible for monitoring public policies on food and nutrition
security, addressed the subject for the first time in its Recom-
mendation 007/2013. In this recommendation, Consea called on
Anvisa to be “agile in the processes of updating and evaluating
regulatory proposals for food labeling” (Recomendagado do
Consea 007/2013).8

Anvisa heeded Consea’s request and in 2014 created the
Working Group on Nutrition Labeling, composed of repre-
sentatives from government, civil society, academia, and the
private sector. For the next two years, the working group held
a series of in-person and online meetings aimed at identify-
ing the main problems related to the disclosure of nutritional
information and possible solutions regarding nutrition warn-
ings, the nutrition facts panel, and front-of-package nutrition
labeling (Anvisa 2017).

When the working group came to an end in 2016, Anvisa
invited its members to submit proposals for reforming Bra-
zil’s nutrition labeling standards. As a result, proposals were
received by the private sector (represented by the Brazilian
Association of Food Industries, or AB1A); the Interministerial
Chamber for Food and Nutritional Security; the Ezequiel Dias
Foundation; and the Brazilian Institute for Consumer Defense
(tpEC) and researchers from the Federal University of Parana.
These proposals included changes to the information included
on the nutrition facts panel (such as the inclusion of information
on the amount of sugars per 100 g/100 mL) and the adoption of
a front-of-package labeling model. The front-of-package labeling

8 Consea closed its doors in 2019; it was the first of several coun-
cils eliminated by the Bolsonaro administration as a way to limit
civic engagement. On February 28, 2023, the council was reinstated
by the Lula administration.
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scheme was the point of greatest divergence among the various
proposals, with ABra recommending a traffic light model and
the other organizations, aligned with public health interests,
preferring warning labels.

The proposal submitted by 1pEc and the Federal University
of Parana was based on studies free from conflicts of interest
that were conducted in collaboration with the Center for Epide-
miological Research in Nutrition and Health at the University
of Sao Paulo. These studies addressed the effectiveness of dif-
ferent front-of-package labeling models (Khandpur et al. 2018;
Khandpur et al. 2019; Sato et al. 2019) and found that the most
desirable option in terms of facilitating consumers’ understand-
ing of nutrient content was a warning label featuring a black
triangle with the words “high in” followed by the name of the
nutrient of concern. Meanwhile, AB1A commissioned public
opinion research showing Brazilians” preference for the traffic
light model (Rede Rotulagem 2017).

In June 2017, following the private sector’s submission via
ABIA, the food industry formed a coalition called Rede Rotula-
gem (Labeling Network) composed of major associations from
the ultra-processed food and beverage industry and from other
industries, such as ABIA, the Brazilian Association for Soft
Drinks and Non-Alcoholic Beverages, the Brazilian Supermar-
ket Association, the Brazilian Dairy Association, the Brazilian
Animal Protein Association, and the National Confederation
of Industry. Rede Rotulagem’s discourse, which opposed the
warning label model, was based on the ideas of autonomous
and conscious food choices, the provision of information ac-
cording to portion size, a balanced diet, and freedom of choice
(Associagdo Brasileira da Industria de Alimentos 2020).

In December 2017, Anvisa officially began the regulatory
process to reform the country’s nutrition labeling standard for
packaged foods (Despacho 113 de 2017), which would be con-
ducted within the framework of the regulatory impact analysis
(andlise de impacto regulatdrio) that is applied to all of the agency’s
regulatory efforts. The regulatory impact analysis “is the pro-
cedure that, based on the definition of a regulatory problem, ...
will contain information and data on its likely effects in order
to determine the reasonableness of the impact and to support



decision-making” (Decreto 10411 de 2020). This tool improves
regulatory quality by systematizing the agency’s analysis of
the issue at hand, collecting and analyzing data, identifying
alternatives by comparing costs and benefits, and addressing
each alternative (Secretaria de Advocacia da Concorréncia e
Competitividade 2021).

As part of the process, Anvisa held an online technical
consultation (tomada piiblica de subsidios, or TPs) in May and
July 2018 on the basis of the agency’s Preliminary Report of the
Regulatory Impact Analysis on Nutrition Labeling, which contained
suggestions for improving Brazil’s nutrition labeling system ac-
cording to the aforementioned proposals sent by the members of
the Working Group on Nutrition Labeling, scientific evidence,
and international experiences (Anvisa 2018). Anvisa’s prelimi-
nary recommendation, as outlined in this report, was that the
warning model was the most appropriate option for Brazilian
consumers. The Tps was scheduled to end on July 9, 2018, but
was extended by two weeks after aBiA filed a judicial action
arguing that more studies on the traffic light model needed to
be submitted (Segao Judicidria do Distrito Federal 2018). By the
time the consultation came to an end, 3,579 individuals and
organizations had participated and 33,531 contributions had
been received (Anvisa 2019a).

The submissions from food industry organizations were
very similar to one another (Mialon et al. 2021), considering that
ABIA took advantage of the consultation to adjust its proposal,
especially the design of the traffic light. Now the traffic light

” i

included the words “low,” “medium,” and “high” for nutrients
of concern and featured typical traffic light colors. To improve
its proposal, the food industry hired several consultants, such
as nutrition researchers and companies in the fields of research,
design and communications, packaging, economic analysis, and
law (Associagdo Brasileira da Industria de Alimentos 2020). Civil
society organizations and academia did not alter their propos-
als, maintaining the approach confirmed by scientific evidence
as the most effective for protecting the population’s health.
By the end of the TPs in July 2018, Anvisa’s director-presi-
dent, Jarbas Barbosa—a physician and epidemiologist passionate
about public health and the need to reform Brazil’s nutrition
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labeling model—concluded his term in office. His successor,
William Dib, was appointed by President Temer (“Exclusivo:
Presidente da Anvisa” 2018). Prior to the appointment, Temer, at
a public lunch event with industry representatives, had shown
his opposition to warning labels for unhealthy foods, referring
to them as “a danger sign.” At the same event, a representative
of the private sector had spoken with Temer about the need
to choose a new director-president for Anvisa who would be
open to dialogue with the industry. As Anvisa’s new director-
president, Dib publicly voiced his approval of the traffic light
model being proposed by the food industry, contradicting
the conclusions of Anvisa’s own technical team in its regula-
tory impact analysis on nutrition labeling (“Temer, o valor do
siléncio” 2018).

In April 2019, after nearly a year of analyzing the submis-
sions from the Tps, Anvisa held a meeting to present the results
and a timeline outlining next steps in the regulatory process.
That same year, Anvisa organized technical meetings on the
issue of nutrition labeling with key stakeholders, including
public officials, civil society, academia, and the private sector.
During these meetings, Anvisa’s technical team presented its
recommendations on various aspects of the nutrition labeling
standard, such as the exclusion criteria for front-of-package
nutrition labeling, the use of the warning labels, the declaration
for sugars, readability criteria, and the deadline for compliance
with the updated regulation, among others. These recom-
mendations were based on the analysis of submissions from
the Tps, scientific evidence, and international experiences. It is
important to note that the front-of-package nutrition labeling
system’s design and nutrient profile model were not discussed
during these meetings.

In September 2019, public consultations 707 and 708—which
included the proposals for the resolution of the Collegiate Board
(Resolugao da Diretoria Colegiada, or RDC) and the normative
instruction (Instru¢do Normativa, or IN) on the nutrition label-
ing of packaged foods, respectively—were opened. Alongside
the public consultation, Anvisa also published the final version
of the Regulatory Impact Analysis Report on Nutrition Labeling,
presenting its technical justification for the proposals (Anvisa



2019¢). Anvisa’s front-of-package nutrition labeling proposal
consisted of a magnifying glass indicating high amounts of
added sugars, sodium, and saturated fats based on a nutrient
profile developed by the agency.

The public consultations were supposed to be open for
forty-five days. However, the day before they were set to end,
Anvisa issued a thirty-day extension (until December 9). It
made this decision in response to a request by ABPA, an as-
sociation representing Brazilian poultry and pork production
and a member of Rede Rotulagem. With this request, the as-
sociation—which until that point had not made any statements
about the process—emerged as a new actor representing the
agribusiness sector. In a single paragraph, ABra justified its re-
quest by stating that it needed more time to conduct studies on
the readability of labels on animal products. The day after this
request was submitted, Anvisa published an order authorizing
the extension (Despacho 142 de 2019).

The public consultation on the nutrition labeling of pack-
aged foods boasted an unprecedented level of participation,
with 82,158 submissions from 23,435 participants (Anvisa 2019b).
These figures demonstrate the effect of civil society’s efforts
to encourage participation in the consultation and to promote
the triangle warning label. Meanwhile, AB1A’s submission—rep-
resenting the position of the food and beverage industry—in-
cluded a further modification to its original proposal. It now
proposed a more flexible front-of-package nutrition labeling
model that featured a smaller and less eye-catching magnify-
ing glass than the one proposed by Anvisa.

Anvisa noted that it was in a hurry to publish the new
nutrition labeling standard—mainly because of pressure from
Alessandra Bastos, one of Anvisa’s directors and rapporteur of
the regulatory process, who had put the standard’s approval on
the agenda of Anvisa’s five-member Collegiate Board meeting
in December 2019. However, as a result of industry pressure
and the arrival of the covip-19 pandemic, in March 2020 the
agency decided to delay the publication of the standard. Anvisa
also said that it needed more time to analyze the contributions
from the public consultation. Meanwhile, the industry used
the pandemic as a justification to request a longer deadline for
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compliance once the new standard was eventually published,
from twelve months to twenty-four months (Peres 2021).

In 2020, there were also difficulties relating to the direc-
tors of the Collegiate Board, who are responsible for voting on
the approval and the publication of standards. In order for a
vote to take place, at least three of the five directors must be
present. In April, Anvisa did not have a quorum after three of
its directors left the agency. On that occasion, by means of a
decree issued by the Brazilian president and the Ministry of
Health, three individuals were appointed as interim directors,
but they did not take office right away. This nomination process
lacked transparency, as did other events that occurred during
this presidential administration.

According to the agency’s regulatory calendar, the process
for the nutrition labeling standard publication would be com-
pleted by the end of September 2020. Nonetheless, on September
16, 2020, and without explaining why, Anvisa canceled the last
Collegiate Board meeting of the month, which had been set to
take place on September 29. This caused much concern because
the date of the meeting coincided with the ends of the terms of
three of the five directors. Thus, in early October 2020, Anvisa
once again lacked a quorum to hold a vote. Furthermore, there
was no guarantee that the labeling issue would be decided at the
next meeting, since the lack of a quorum was related to a series
of actions and omissions of its Collegiate Board and director-
president, as well as the president of Brazil (Torres 2020).

In light of this situation, IDEC filed a writ of security before
the Supreme Court, asking the court to ensure (i) the appoint-
ment of new Anvisa directors and (ii) the inclusion of the
nutrition labeling issue in the agenda of the next Collegiate
Board meeting. This legal action garnered widespread media
attention (“Grupo recorre ao sTr” 2020; “IDEC aciona sTF” 2020;
Vidale 2020), which prompted Anvisa to take action.

The agency’s solution was to renew the mandates of its di-
rectors. Thus, on October 8, 2020, the Collegiate Board held its
meeting, where directors unanimously approved the new nutri-
tion labeling standard for packaged foods. In her vote, Anvisa’s
director-rapporteur, Alessandra Bastos, said that “the aim of the
standard is not to impose a choice but to enable understanding,



respecting the freedom of choice of all people living in Brazil.”
During the technical presentation of the standard, Anvisa’s
general manager of food, Thalita Lima, said that “with these
new rules, consumers will have an easier time comparing foods
and deciding what to consume, in addition to reducing situa-
tions of misleading information on nutritional composition.”

Unlike what had been presented in the public consultation,
this new labeling standard—as outlined in regulations RDC
429/2020 and 1N 75/2020—approved a front-of-package nutrition
label based on the magnifying glass model that took up less
space on the package and that had a smaller font. Information
design experts considered this modification to be a great loss
in terms of the graphic’s readability, clarity, and simplicity
(Laboratério de Design de Informacgdo/Universidade Federal
do Parané 2020).

At this point, there was no international experience regard-
ing the implementation of such a model, nor was there scientific
evidence to support its efficacy. In fact, the magnifying glass had
been proposed in Canada but proved to be less effective than
other models (Goodman et al. 2018). Since Anvisa’s regulatory
process had been based on scientific evidence, the agency’s
adoption of a magnifying glass model was controversial, and
the final modification was a sign of deep industry interference.
In addition, the nutrient profile model used to determine which
products would have to include such labels was watered down
with higher thresholds, meaning that many unhealthy products
would not be required to include the magnifying glass (table 1).
Moreover, according to the new rules, nutrition claims would
be prohibited only to the extent that they referred to the same
nutrients as those contained in the magnifying glass label, thus
allowing products to mislead consumers through claims about
other nutrients, such as dietary fiber, vitamins, and minerals
(table 2).

Acquiescing to the food industry’s request, the deadline
for the new standard’s entry into force was pushed back by
twenty-four months, meaning that it began to take effect only
in October 2022; and for soft drinks in returnable bottles, An-
visa granted a total of five years (until October 2025) for its full
implementation. The agency’s justification for these extended
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deadlines was the ongoing Mercosur discussions on front-of-
package nutrition labeling. After years of debate, Mercosur’s
full members—Argentina, Brazil, Paraguay, and Uruguay—
were still not making progress on the revision of the Mercosur
nutrition labeling standards, which include front-of-package
nutrition labeling. This means that such standards would be
disharmonized among the bloc’s member countries. Anvisa
argued that if a different standard were approved by Mercosur,
Brazil would need to undergo another national review process,
including the possibility of a new public consultation. Establish-
ing a longer implementation process would thus allow more
time to adjust the national regulation if the regional standards
changed during this period.

TABLE |
Nutrient profile models as proposed by
Anvisa in the 2019 public consultation and as
contained in the 2020 approved standard

Nutrient profile model presented by Anvisa in the 2019 public
consultation, in two phases of implementation

Profile 1 (phase 1) Profile 2 (phase 2)
Nutrients / High Solids Liquids Solids Liquids
in (100 g) (100 mL) (100 g) (100 mL)
Added sugars (g) 215 >7.5 210 25
Saturated fats (g) >6 >3 >4 >2
Sodium (g) 2600 2300 2400 2200

Nutrient profile model contained in the standard approved

by Anvisa in 2020

Profile 1 only




TABLE 2
Summary of RDC 429/2020 and IN 75/2020

Design: Magnifying glass accompanied by the words “high in” for
added sugars, saturated fats, and sodium

1 Nutrient of concern 2 Nutrients of concern
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Size: Proportion of the package’s front panel that
the label must occupy
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Nutrient profile model:

Nutrients of concern Solids (100 g) Liquids (100 mL)
Added sugars (g) 215 275
Saturated fats (g) >6 >3

Sodium (g) 2600 =300

Definition of added sugars: art. 3(I) of the resolution makes an exception
for powdered fruit, dried fruits, fruit pulps, purees, pastes, reconstituted
juices, and concentrated juices. This is explained in the Contribution
Analysis Report from the public consultation. According to the report,
these exceptions (i) allow greater possibilities for the reformulation of
food products in light of concerns expressed by some stakeholders about
the potential for the increased use of sweeteners instead of added sugars
and (ii) facilitate the implementation and monitoring of the standard by
eliminating the need to perform a subjective evaluation of the role of these
ingredients in foods—that is, having to determine whether the sugars’
addition is meant to shape the product’s identity, perform a scientific
function, or simply sweeten the product.

Nutrition claims: Such claims may not appear at the top part of the main
panel of packages that bear a magnifying glass label. Foods high in sodium
cannot make claims about sodium or salt. Foods high in saturated fats may
not make claims about total fats, saturated fats, trans fats, or cholesterol.
Foods with high added sugar content may not make claims about sugars
or added sugars.

Implementation deadline: The standards enter into force 24 months after

the date of publication (October 8, 2020). There are exceptions for:

- Products manufactured before the implementation deadline of 24 months,
which may be marketed until their expiration date.

- Products manufactured by smaller enterprises (including small farmers,
family entrepreneurs in rural areas, enterprises in the solidarity economy,
individual entrepreneurs, small-scale agro-industries, and artisanal
agro-industrial producers), which have an additional 12 months.

- Soft drinks in returnable bottles, which have an additional 36 months.

Interference by the Food and Beverage Industry

Food and beverage associations have a deep influence on
all spheres of government in Brazil (acT Promocdo da Satide
and Instituto Brasileiro de Defesa do Consumidor 2022). This
influence has become even more dangerous to public health
and human rights as a result of the reduced space for public
participation in policymaking processes, such as the case of
the Bolsonaro administration’s shuttering of Consea in 2019.
Specifically, representatives of large food manufacturers
had a voice in all stages of the regulatory process for nutrition
labeling of packaged foods. From their participation (albeit



dispersed) in the Working Group on Nutrition Labeling to their
creation of Rede Rotulagem—a network of twenty-one trade
associations representing agribusiness, the ultra-processed
food and beverage industry, and supermarkets—big food
companies engaged in numerous corporate political activities
to defend their interests. It is important to note that this sector
did not publicly position itself as an opponent of updated label-
ing standards but rather painted itself as part of the solution.
Thus, it initially submitted a front-of-package nutrition label-
ing proposal based on the traffic light model, which evidence
shows is not very effective in informing consumers or reduc-
ing the consumption of foods that are potentially harmful to
health. According to Rede Rotulagem, the traffic light model
would respect consumers’ “freedom of choice” (Sua Liberdade
de Escolha n.d.).

Among the main tactics used by industry to exert pressure
was “information and messaging”—a key strategy outlined
in the conceptual framework developed by Mialon and Mi-
alon (2017)—which included the commissioning of technical
and economic studies, as well as the launch of a social media
campaign entitled “Your freedom of choice” (“Sua liberdade
de escolha”) (Sua Liberdade de Escolha n.d.). Industry also
recruited health professionals, celebrities, and consumers to
support its effort, thereby legitimizing its discourse (Associa-
¢do Brasileira da Industria de Alimentos 2018). In addition, it
employed legal strategies, such as requests to extend the TPs
and policy substitution. For example, industry supported the
introduction of bills in the National Congress to promote other,
less effective measures, and adopted a voluntary agreement to
reduce the sugar content in foods, signed by trade associations
and the Ministry of Health in 2018 (Associagdo Brasileira das
Indtstrias de Refrigerantes e de Bebidas Nao Alcoélicas 2018).
Other examples of industry interference can be seen in table 3.

Throughout all of these efforts, constant close contact
could be seen between representatives of Rede Rotulagem
and high-level decision-makers, including technical experts
of Anvisa’s Office of General Management for Food Products,
Anvisa’s directors, ministers of health who were in office dur-
ing the regulatory process, and President Temer. These ongoing
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relationships (“Anvisa: Cerca de 90% das reunides” 2020) en-
sured, for example, the participation of Anvisa and Ministry of
Health representatives at events promoted by Rede Rotulagem,
as well as Rede Rotulagem’s ability to convene numerous meet-
ings with Anvisa’s technical team and directors to lobby during
different stages of the process.

TABLE 3
Examples of food industry interference in the regulatory
process for front-of-package nutrition labeling

- Involvement in politics: AB1A pressured President Temer on the need to
halt the front-of-package warning label proposal and supported William
Dib’s appointment as Anvisa’s director-president (“Temer, o valor do silén-
cio” 2018). Dib made statements defending the traffic light labeling system
proposed by industry, showing his alignment with the food industry from
the moment he took office, and contradicted the conclusions of Anvisa’s
own regulatory impact analysis (“Exclusivo: Presidente da Anvisa” 2018).
Additionally, the Italian Embassy sent a letter to Anvisa and the Minis-
try of Health on behalf of “Italian agribusiness,” warning that Anvisa’s
regulatory proposal would stoke fears among consumers and would hurt
business between Brazil and Italy (Processo sE1 25351.920718/2020-17). The
food industry also promoted bills in the National Congress that proposed
other types of front-of-package nutrition labeling models. Finally, it colla-
borated with other sectors, such as the congressional agribusiness caucus,
to prevent bills of interest to civil society from moving forward (Comissao
de Seguridade Social e Familia 2019).

- Legal actions: aBIA filed a legal action against Anvisa on the last day of
the Tps and was granted a court order extending the consultation’s time
frame (Segéao Judicidria do Distrito Federal 2018).

- Acting in coalition: Front groups, such as Rede Rotulagem and the
Institute of Food Technology, published communication pieces against
the proposed front-of-package warning label model. Further, industry
engaged other stakeholders, such as the National Association for Diabetes
Care and the National Federation of Diabetes Associations and Entities, to
promote the traffic light labeling model. It also engaged groups with con-
flicts of interest—such as the consumer protection group Proteste (Nunes
Filho 2019) and the Question of Science Institute (Rede Rotulagem 2018),
a platform for the promotion and production of scientific evidence—to
defend its proposals. Further, starting in 2018, Rede Rotulagem used social
networks to promote its “Your Freedom of Choice” initiative, in which it
shared information on the traffic light labeling model and criticized junk
food bans, alarmism, and the Chilean labeling model; it also sought to
divert the discussion toward other factors related to obesity reduction, such
as nutrition education, the reduction of portion sizes, and the promotion
of physical activity. This campaign was supported by fitness coach and
influencer Marcio Atalla. The results of the opinion polls financed by As1a
were also widely disseminated via the “Your Freedom of Choice” campaign
(Sua Liberdade de Escolha n.d.). Another example of the industry acting
in coalition was during the public consultation, with ABrA’s request for an
extension of the deadline (Processo ser 25351.939455/2019-86).




- Information management: AB1A and Rede Rotulagem commissioned an
economic impact study to argue that warning label models would have
catastrophic economic effects on the country. In particular, they argued
that it would cost Brazil R$1.7 billion in exports; R$7 billion in produc-
tion; 130,000 jobs and R$1 billion in wages; and R$617 million in taxes (Go
Associados and Associagao Brasileira da Inddstria de Alimentos 2018).
These estimates were extrapolated on the basis of consumer preference
surveys commissioned by the food industry, and they relied on questio-
nable assumptions regarding the data. The weaknesses of this study were
revealed by economists from the University of Sdo Paulo, at the request
of pEc (Deal Assessoria e Consultoria and Instituto Brasileiro de Defesa
do Consumidor 2018).

Food companies used a variety of narratives and arguments
in their public messaging and in their contributions submitted
during the Tps and the public consultation. The main arguments
were focused on defending the industry as a legitimate actor
in the regulatory process, as well as criticizing the regulatory
process and the front-of-package nutrition warning model.

To defend its legitimacy, industry highlighted issues such
as the protection of consumer choice, industry’s importance for
the country’s economic well-being, the need for nutrition educa-
tion to improve the population’s eating habits, and industry’s
contributions to the search for solutions to the NcD epidemic
(such as the reduction of portion sizes and actions aimed at
nutrition education and physical activity). In terms of its cri-
tiques of the regulatory process and Anvisa’s proposed labeling
system, industry raised questions about its representation in
the regulatory process, the scientific evidence used by Anvisa,
the need for alignment with Mercosur and Codex Alimentarius,
the risks for the economy posed by front-of-package nutrition
warning labels (the food industry estimated 130,000 lost jobs
and around R$10 billion in losses for the sector), and the inef-
ficiency of the nutrition warning label model adopted in Chile
(which it cited as alarmist and ineffective) (Mialon et al. 2021).

A 2020 document—a presentation consisting of seventy-
three slides—that was leaked from aB1A outlined the strate-
gies and narratives planned and executed by Rede Rotulagem
to influence Anvisa’s final decision (Peres 2021). Some key
highlights from this internal document include a description
of the triangle model based on PAHO’s nutrient profile as the
“worst-case scenario — avoid”; the numerous technical, legal,
and economic analyses that were commissioned to support Rede
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Rotulagem’s positioning; and the evolution in industry’s stance
and arguments throughout the regulatory process.

It is worth noting that as the regulatory process moved
forward, Rede Rotulagem adapted its proposal accordingly
(table 4). At first, it called for a traffic light labeling model with
a nutrient profile model based on reduced portion sizes. By the
end of the process, industry was open to a loosened version of
Anvisa’s proposal, ultimately accepting a “high in” front-of-
package nutrition labeling model with a magnifying glass, a
nutrient profile based on 100 g/100 mL, and certain restrictions
on nutrition claims. However, industry was successful in secur-
ing a longer time frame for compliance with the new policy, in
reducing the size of the magnifying glass, and in securing a
less restrictive nutrient profile model than the one set forth by
Anvisa during the public consultation.

TABLE 4
Evolution of the food and beverage industry’s
front-of-package labeling proposal

Uma porgéo de 30g (3 biscoitos) fornece:

Valor
Energético

Gordura Sédio
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de Alimentos 2019):
Magnifying glass
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TPS: tomada publica de subsidios, or online public consultation




Industry’s successful wielding of influence to secure a
weaker nutrient profile model—and, as a result, the classifica-
tion of fewer products as “high in”"—is not unique to Brazil.
This same phenomenon has been seen in countries such as
Argentina (“Exceso de lobby” 2020) and Uruguay (“Etiquetado
en Uruguay” 2021) during their processes of adopting front-
of-package nutrition labeling systems, where industry voiced
its opposition to pAHO’s Nutrient Profile Model, whose aim is
precisely to protect public health.

The Role of Civil Society

Civil society’s participation in the regulatory process from the
outset was fundamental to the final outcome. In the beginning,
the most significant involvement was by researchers and 1DEc
in the technical discussions of the Working Group on Nutrition
Labeling and in the production of scientific evidence to support
the regulatory process. Joint work between 1DEC and researchers
from the Federal University of Parana and the University of Sdo
Paulo made it possible to develop a body of research comparing
different front-of-package nutrition labeling approaches and
designs in Brazil, including a randomized controlled experi-
mental study that looked at different front-of-package warning
label models and the nutritional traffic light proposed by the
ultra-processed food industry (Khandpur et al. 2018). The results
of this research showed that the triangle warning model was
the most effective in helping consumers identify products with
high levels of nutrients of concern. Similarly, other studies con-
ducted by independent research groups such as the University
of Brasilia and the Brazilian Agricultural Research Corporation
were carried out with funding from Anvisa. These studies also
showed the superiority of the warning label approach for pro-
moting Brazilian consumers’ understanding and use of labels
(Deliza et al. 2020; Bandeira et al. 2021).

But even the best scientific evidence and facts have not
always been enough to counter the influence of the food and
beverage industry in policymaking. Thus, the mobilization of
organizations and institutes working on the issues of food and
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health, as well as the commitment of society in general, has
been fundamental for protecting the interests of consumers.

As the discussions on nutrition labeling moved forward, in
2017 the Alliance for Adequate and Healthy Diets (hereinafter
called the Alliance), a network of civil society organizations
and individuals, launched the media campaign “You have the
right to know what you eat” (“Vocé tem o direito de saber o que
come”) throughout Brazil (Alianga pela Alimentacdo Adequada
e Saudavel 2017, 2018). This campaign sought to raise public
awareness of the need for clear and reliable information on food
labels, while also promoting civil society’s front-of-package
nutrition labeling proposal: the warning triangles.

After that, civil society carried out other media campaigns
and public activities, such as the “labeling tent” campaign (tenda
da rotulagem), in which tents were set up more than twenty-five
times in various parts of the country, including Sao Paulo, Rio
de Janeiro, Rio Grande do Sul, Parana, Minas Gerais, Sao Luis do
Maranhado, and the country’s capital, Brasilia. The tents—which
were placed in public squares, farmers’ markets, universities,
conferences, and a building next to the Presidency of the Re-
public—displayed real food products with and without triangle
warnings so that people could see how labeling affected their
perceptions of products.

Other political support during the regulatory process
came from eminent and trusted actors in society. For example,
countless statements in support of the model were issued by
municipal chambers, public policy councils, and consumer
protection associations, such as the National Association of
Consumer Public Prosecutors, the Brazilian Institute for Con-
sumer Policy and Law, the Consumer Defense Commission of
the Brazilian Bar Association, and the Brazilian Association of
Consumer Protection Offices, among others. In addition, medi-
cal associations such as the Brazilian Association for the Study
of Obesity and Metabolic Syndrome, the Brazilian Society of
Hypertension, and the Brazilian Society of Endocrinology and
Metabolism spoke favorably of the front-of-package nutrition
warning model and, together with representatives of Anvisa,
adopted a position on the issue. Moreover, international orga-
nizations such as the United Nations Children’s Fund Brazil



supported the Alliance’s campaign and took an official stance
during the public consultation and in meetings with Anvisa.
It is also important to mention civil society’s actions in the
National Congress. Parallel to the discussions of the labeling
standard in Anvisa, the food industry was involved in the
presentation of bills to the National Congress that proposed
the traffic light labeling system. 1DEC and the Alliance actively
responded to this situation through technical and policy strate-
gies, as well as communication efforts with legislators, which
attracted supporters in the National Congress and kept the
industry-backed bills from moving forward. Meanwhile, 1DEC
also supported bills that echoed the demands of civil society.
With Anvisa’s delay in publishing the results of the Tps
and in moving the regulatory process forward, the Alliance
launched another nationwide communication campaign in late
2018. This campaign was based on statements from doctors,
parents, patients with Ncps, and young people about the need
for proper food labels (Alianga pela Alimentagdo Adequada e
Saudavel 2019a, 2019b). Its aim was to pressure Anvisa to hold
the final public consultation on the nutrition labeling regulation.
The following year, during the public consultation, civil
society mobilized once again via the Alliance and its member
organizations to disseminate information and encourage public
participation in the consultation. In addition to the communica-
tion campaign “When you open your mouth, don’t close your
eyes” (“Quando abrir a boca, ndo feche os olhos”) promoting
the triangle warnings, the Alliance produced a tutorial video
with step-by-step instructions on how to complete the public
consultation form, in an effort to mitigate Anvisa’s difficult-
to-navigate website (Alianca pela Alimentagdo Adequada e
Saudavel 2019¢, 2019d). Additionally, members of the Alliance
set up the labeling tents once again throughout the country,
with the aim of explaining the triangle model and encouraging
citizens to participate in the public consultation. Civil society
also organized a number of events and speeches on the issue
in public universities throughout Brazil.
The use of legal tools was fundamental for ensuring that
the regulatory process was transparent and that the voice
of civil society was heard. Law 9784/1999, which regulates
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administrative processes within the scope of the executive
branch, establishes citizens’ right to submit briefs and docu-
ments to the government before an administrative decision is
made, which the government is obliged to consider. During the
final stage of the regulatory process, IDEC drew on this law to
prepare a document with final technical and legal arguments
regarding the labeling process, which it personally delivered
to each of Anvisa’s directors.

This document mapped out the possible outcomes of the
regulatory process, outlining and responding to several key
questions:

* List of scenarios: Considering the forces at play, what can
happen to either propel or hinder the regulatory process?
What possible scenarios are provided for in the law and in
the agency’s internal regulations? For example, do Anvisa’s
internal rules allow the process to be suspended?

*  Analysis and description of the scenarios identified: What are the
possible sub-scenarios within the main scenarios listed? For
example, step 1 identified the possibility of the food industry
filing a legal claim. How many sub-scenarios exist within
this scenario? (What types of legal actions can be presented?
What arguments?) Do these sub-scenarios require different
strategies in response?

*  Main legal bases: What legal arguments could be used to
address the identified scenarios? Is there useful case law?

*  Main legal instruments: What are the most appropriate legal
instruments for dealing with the scenario in general? A
formal communication? A lawsuit?

* Timing: When should these legal instruments be utilized?
Is there a particularly advantageous or strategic moment?

*  Study of other possibilities: Are there scenarios for which more
actions (such as communication or advocacy) are required?
Are such actions exclusive or complementary?

IDEC’s analysis identified two main groups of scenarios. In
the first group, the regulatory process would either continue
unhindered or be subject to informal interference by industry. In



the second, the food industry would use the courts to explicitly
interfere in the process.

Within the first group, the document envisaged different
possibilities: compliance with the regulatory timetable, result-
ing in the conclusion of the process; approval of a satisfactory
standard; approval of an unsatisfactory standard; continuation
of the process, but with a request for adjustments to the standard
by Anvisa’s directors; and the directors” discontinuation of the
process. With regard to the last option, the document outlined
all possible justifications for discontinuing the process, such
as a lack of a quorum for the vote, a request for a hearing by
the directors, and a request to suspend the process in order to
harmonize the standard with Mercosur rules. This group of
scenarios considered the industry’s ability to lobby Anvisa, as
well as how the agency’s own rules could be used to halt the
process.

For the second group, the document mapped the possible
ways that the process could end up in the courts. This analysis
presented two possibilities: either industry would file a lawsuit
while the regulatory process was still underway, in order to
suspend the process, or it would file a lawsuit after the regula-
tion’s approval, in order to have the regulation struck down. In
developing these scenarios, the document drew on extensive
jurisprudential research in order to identify the main legal
grounds that could be used to suspend the regulatory process
or to rescind a regulation that has already been issued.

For all of the scenarios identified, the document discussed
the possible judicial and administrative tools, as well as the
possible legal grounds, that could be drawn on by civil society.

Finally, in light of all the obstacles to concluding the process
according to Anvisa’s regulatory timetable, 1DEC filed a legal
action to safeguard the process, ensuring that the agency would
issue a decision on the new standard. Within a few days of this
filing, even before the courts ruled on it, Anvisa completed the
necessary administrative procedures to ensure that there would
be a quorum for a vote and to include the issue on its meeting
agenda. Against the backdrop of the covip-19 pandemic, which
the industry tried to use as justification to halt all regulatory

W
vl

9

The Challenges of Brazil’s Adoption of Front-of-Package Nutrition Labeling



W
[=))
(<]

Law, Trade, and Nutrition Labeling

processes, in October 2020 Brazil’s new regulation on the nutri-
tion labeling of packaged food was published.

Lessons Learned and Recommendations

This process offered important lessons learned for civil society
actors working on the issue of adequate and healthy food in
Brazil. One such lesson is the value of employing a variety of
strategies simultaneously, including the following:

* Bringing together all of the main organizations in the field of
health and securing the support of various oversight bodies
and actors from across the political spectrum.

* Monitoring other regulatory processes conducted by Anvisa.

e Constructing and continually updating the range of pos-
sible political scenarios, considering all of the technical and
political decisions that could arise.

* Conducting high-quality and relevant scientific research
within the appropriate time frame.

Another lesson learned that turned out to be incredibly
important was the need for collaboration between civil society
and academia, and the consequent strengthening of scientific
evidence as an essential pillar of argumentation. The stance
of 1IDEC and the Alliance remained unchanged throughout the
regulatory process because it was based on robust scientific
evidence showing that the proposed warning model—the tri-
angle format based on pAHO’s Nutrient Profile Model—is the
most effective front-of-package nutrition labeling option for
helping consumers make healthier food choices.

A key point is worth emphasizing here. According to An-
visa, its overall objective in this particular regulatory inter-
vention was “to facilitate the understanding of the nutrition
information present on food labels and thereby help consumers
make more conscious food choices” (Anvisa 2020). With this
phrasing—namely, its emphasis on “conscious” choices—Anvisa
sidestepped the need for the regulation to help consumers make
healthier food choices, which made it easier to ultimately choose



a model that diverged from the World Health Organization’s
recommendations.

The definition of the regulatory objective should be the
object of great attention for the development of robust nutri-
tion labeling standards in other countries. Despite the various
contributions of civil society and academia indicating the need
for the regulatory objective to focus on guaranteeing the pres-
ence of information on labels that furthers the protection of
consumers’ health, Anvisa did not assume this commitment
(and accompanying legal obligation) in its stated objective. This
omission served to prevent the adoption of a front-of-package
labeling model backed by evidence of consumers’ decreased
consumption of potentially health-damaging food products and
in line with PAHO’s Nutrient Profile Model (Pan American Health
Organization 2016), which was developed to guide countries’
regulatory measures to ensure healthy diets in accordance
with the World Health Organization’s recommended nutrient
intakes (World Health Organization and Food and Agriculture
Organization 2003).

In relation to the participation of different actors in the
process, Anvisa’s technical team, instead of positioning itself
on the side of public health and considering the best available
evidence for its decision-making on the issue, positioned itself
as a “mediator” of a supposed polarization between civil society
and industry. This approach strengthened the legitimacy of the
food industry as a necessary party to the conversation and gave
it the ability to participate in all stages of the process. Moreover,
it allowed industry to comfortably influence the process and
gain access to updated information at every step of the way,
including during the most critical decision-making moments.
Had Anvisa embraced a position showing greater concern about
the conflicts of interest held by industry representatives vis-a-
vis the regulatory objective of nutrition labeling, it could have
reduced the food industry’s level of interference. It would also
have allowed Anvisa to make decisions more aligned with public
health objectives and its own objectives as a regulatory agency.

In addition to Anvisa’s “mediator” position, there was also
significant asymmetry in terms of the meetings it held with key
stakeholders. In 2019, for example, about 90% of the engagements
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recorded in the agendas of the agency’s leaders were with com-
panies (“Anvisa: Cerca de 90% das reunides” 2020). Obviously,
these actors are the ones with the organizational and financial
means to maintain this type of sustained contact with regula-
tory agencies. Meanwhile, Anvisa made no effort to increase
the voice of civil society, especially through direct meetings
with agency directors. Civic participation cannot be relegated
merely to public consultations—in this case, for example, by
the time the public consultation was opened, the regulatory
process was already too far along to allow for the voices of
civil society to have a significant impact on the final decision.

One of the achievements of civil society, despite not hav-
ing much direct influence on agency directors, was its ability
to monitor the regulatory process through Anvisa’s electronic
system. Starting in 2019, when the regulatory process entered
decision-making territory, IDEC began closely monitoring all
relevant movements. Because of its direct role in the process,
and also because of its legal status as an association represent-
ing consumers, IDEC was able to draw on the provisions of Law
9789/1999 guaranteeing access to information regarding the
status of cases and to copies of relevant documents. This work
was very important because it allowed civil society to obtain
information about the status of the regulatory process, the
agency’s decisions, and industry interference in the process.
Moreover, through civil society’s monitoring and analysis of
potential legal routes that the process could take, it was pos-
sible to predict other actors’ movements, allowing civil society
to prepare advocacy and communication strategies as needed.

In addition, throughout the final phase, as well as in par-
ticularly vulnerable moments (for example, during the public
consultation period), civil society actively monitored industry’s
legal actions. The aim here was to identify and anticipate any
attempts before the courts to halt or invalidate the regulatory
process.

The mapping of all possible scenarios was critical for IDEC
to be able to make strong and agile decisions in the final stage
of the process, especially in the context of Anvisa’s lack of a
quorum, when civil society decided to file a lawsuit to guarantee
the completion of the process.



Application of the New Regulation and
Compliance with Brazil’s Legal Obligations

Under Brazil’s legal framework, the state is required to imple-
ment regulatory or legislative measures to ensure that consum-
ers receive the best information possible, with special regard for
children, in order to protect the health of the population. With
this in mind, and in light of the Brazilian experience regarding
the regulation of nutrition labeling as described in this chapter,
a question arises: Is it possible to say that Brazil, through its new
nutrition labeling regulation, is fulfilling its constitutional and
international obligations to protect the health of its population?

An analysis of the regulatory process shows that concessions
were made to the food industry. These concessions include the
adoption of the magnifying glass design model (which lacks
scientific evidence on its effectiveness); the acceptance of the
argument that front-of-package warning labels such as triangles
or octagons would generate “fear” among the population; the
decrease in the size of the required labels; and the approval of
a nutrient profile far removed from PAHO’s recommendations,
which means that a greater number of products that are po-
tentially harmful to health are not required to include labels.
Also worth noting is the significant amount of time it took to
make a decision (more than six years) and the extended time
frame provided for the new standard’s entry into force. These
observations allow us to conclude that Brazil will still have
to make an effort to properly evaluate the new standard and
to improve its technical aspects so that it is in line with the
best available scientific evidence regarding the protection of
consumers’ health.

As mentioned above, it took more than six years for Anvisa
to conclude the regulatory process. During this period, Brazil
had three different presidents, and its political context suffered
many moments of instability, which resulted in multiple changes
in health ministers and Anvisa directors. In addition to these
changes in power that frustrated the regulatory process, the
Bolsonaro administration adopted an extremely lax approach
that was notable for its prioritization of commercial interests

over public health, even in the face of the covip-19 pandemic.
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Further, the government implemented a number of measures
during the regulatory process that resulted in setbacks to social
rights, such as large budget cuts; the shuttering of programs and
agencies that were key for promoting food and nutrition policies;
and the persecution of civil society actors and representatives
of Indigenous peoples and communities (F1aN Brasil 2019).

Considering this context, the final outcome of the regulatory
process thus far—which is closer to the front-of-package warn-
ing label model than to the initial proposal of Rede Rotulagem—
represents an important step forward and is a testament to the
work of civil society, which was able to exert pressure and to
demand that scientific evidence and public health interests be
prioritized. Indeed, Anvisa’s decision on the front-of-package
nutrition labeling model represents one of the few (or perhaps
the only) political losses that food and beverage corporations
had under the previous Brazilian administration, as they were
able only to mitigate the impact of the regulation but not to
prevent its adoption.

Regardless, it is important to mention that Brazil has yet
to fulfill its obligation to defend the best interests of the child
through the broader regulation of advertising of products that
are unhealthy, ultra-processed, or “high in” nutrients of concern.
Brazil’s regulation is an outlier within the broader regional
trend (as observed in Chile, Peru, Mexico, and Argentina) of
linking nutrition labeling measures with other restrictions,
such as restrictions on advertising aimed at children and in
school settings. This is a serious shortcoming, since a key pillar
of protecting children from market practices is to limit their
exposure to advertising.

The United Nations Committee on the Rights of the Child
recommends that states regulate the advertising and sale of
substances harmful to children’s health and regulate the promo-
tion of such substances in places where children congregate, as
well as in the media and in publications accessed by children.’
In this regard, states must not only adopt standards requiring

9  The committee recognizes that children, because of their vul-
nerability, are more likely to view advertising messages as truthful
and unbiased and to therefore consume and use harmful products.



companies, for example, to implement clear and accurate
product labeling and to provide the necessary information for
parents and children to informed decisions as consumers but
also ensure that food advertising, packaging, and labeling,
as well as any other marketing gimmicks, do not adversely
impact the rights of children and adolescents (Committee on
the Rights of the Child 2013a, 2013b). This can be done through
legislation or food labeling standards and other information-
sharing mechanisms that allow children and their parents to
make informed choices.

This obligation becomes even more critical in the face of
the marketing of products high in fats, sugars, or sodium, as
well as high-energy products, such as drinks with caffeine, or
other substances with possible harmful effects, such as sweet-
eners (Committee on the Rights of the Child 2013a). This fact
has been reaffirmed by United Nations Special Rapporteurs on
the Right to Health. During his term, Anand Grover (2014), for
example, called on the food industry to refrain from advertis-
ing unhealthy products to children and promoting mislead-
ing messages about the health properties of their products, in
accordance with national laws and regulations. He also noted
that the failure to comply with such regulations may represent
a violation not only of the law itself but also of the right to
health generally.

Conclusion

Ultimately, we can conclude that Brazil took a step forward in
the protection of health by placing the labeling issue on the
political agenda and by adopting a “high in” front-of-package
nutrition labeling standard. However, the limitations described
in this chapter demonstrate that despite the progress made,
challenges still remain with regard to fully achieving the right
of children and all people to the enjoyment of the highest at-
tainable standard of health.

Finally, it should be noted that adding warnings on un-
healthy foods and beverages and clearly informing consumers
of the risks of consuming certain nutrients does not impede
individual freedom of choice in any way. On the contrary, it
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guarantees this freedom because as consumers, we are only
able to make a conscious choice when we are well informed.
Brazil’s new front-of-package nutrition labeling standard is,
without a doubt, a milestone in the country’s history, but civil
society and academia must continue fighting so that the entire
population can enjoy the right to know what they eat.
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Introduction

This chapter describes Uruguay’s policymaking process on
front-of-package nutrition labeling, focusing on civil society’s
involvement throughout the process, particularly within the
framework of the “Etiquetado Uy” (“Uruguay Labeling”) initia-
tive led by Alianza ENT Uruguay, a civil society alliance centered
on raising awareness of and addressing noncommunicable
diseases (NcDs). We describe this group’s activities between
August 2020 and April 2021 aimed at establishing a labeling
model in Uruguay that adheres to international public health
recommendations and scientific evidence free from conflicts of
interest. The main focus of these activities was to encourage the
Uruguayan population to adopt a critical perspective regarding
the products being offered by the food industry, what they are
consuming as a society, and how this affects their health and
well-being.

In response to the country’s growing epidemiological crisis
of Ncps and their risk factors—and adding to Uruguay’s com-
mitments under its 2013-2020 public health goals and the 2030
Agenda for Sustainable Development—the country adopted
a regulation on front-of-package warning labels in 2018. This
regulatory process, which began in 2016, was marked by a num-
ber of ups and downs, as reflected in the multiple changes that
the regulation underwent during its development and rollout.*

4  Theregulatory process was sparked by the country’s decision
to fulfill its commitments under its 2013-2020 national public health
goals and the 2030 Agenda for Sustainable Development.
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Civil society’s involvement in this process—under the
leadership of Alianza eNT Uruguay—encompassed three key
components: research, communication, and advocacy.’ The
activities under each component were part of an intervention
strategy that sought to raise the visibility of the labeling issue, to
make it a priority on the public agenda, and to defend the right
to health through a regulation free from industry interference.
Of the various activities carried out by civil society, one that
was particularly noteworthy was the communication campaign
aimed at the public and government authorities. In addition,
civil society conducted important monitoring activities aimed at
facilitating enforcement of the regulation. Overall, civil society’s
actions generated evidence to assist health authorities in their
decision-making, reduce interference by the food industry, and
defend the population’s right to health over economic interests.

In 2018, Uruguay issued its first decree requiring front-of-
package nutrition labeling. This decree outlined the labeling
model’s graphic design and nutrient profile but did not include
the regulation of the advertising and marketing of processed
and ultra-processed products,® among other possible measures
linked to food and food environments. This decree was then
modified on two separate occasions after a new presidential
administration took office in 2020.” The new administration
adopted a revised nutrient profile, ignoring international
public health recommendations, available scientific evidence,
and the entire policy process that had taken place leading up
to the first decree.

When civil society—alongside academia and political ac-
tors—was part of the original policymaking process, decisions

5  The term advocacy usually refers to actions related to the de-
fense of rights—in this case, the right to health—as well as, in this
case, actions related to decision makers’ work on food and health
policies.

6  With respect to ultra-processed foods, this chapter follows
the definition of the Nova Food Classification System.

7 Decree 246 of 2020 Modifying the National Bromatological
Regulation with regard to Food Labeling (September 8, 2020) and
Decree 34 of 2021 Substituting the Annex to Decree 246/020 regard-
ing Food Labeling and Creation of the Interministerial Commission
(February 1, 2021).



were made by consensus among all parties. Then, with the new,
non-participatory approach embraced by the government for the
subsequent modifications of the labeling measure, civil society
intervention became necessary in order raise public awareness
of the changes to the policy and to ensure that the labeling issue
remained on the agenda. To develop its intervention strategy,
civil society conducted research involving a systematization of
background data from the national and regional levels. From
there, it developed a comprehensive communication and advo-
cacy plan anchored in the population’s everyday realities and
the evolving food labeling implementation process.

Background

In modern-day Uruguay, behavioral risk factors—such as
tobacco use, harmful alcohol consumption, low levels of
physical activity, and unhealthy diets—are associated with the
prevalence of NcDs (such as hypertension, type 2 diabetes, and
cardiovascular and chronic respiratory diseases) (Ministerio de
Salud Publica 2018). The growing rate of these diseases is linked
to a change in eating habits and lifestyle, making overweight
and obesity one of the main risk factors for their development.

Moreover, research over the years has demonstrated the
importance of early life experiences in the shaping of people’s
eating habits. These experiences are developed starting in
childhood, with individuals” exposure to different food envi-
ronments, such as family, school, social spaces, and workplaces.
Thus, we naturally acquire the practices found in our environ-
ment and naturalize behaviors that later impact our state of
health in adulthood.

In this regard, Uruguay’s current panorama regarding diet,
the type of food products available, and the increase in the
consumption of ultra-processed products is a cause for concern.
Nationwide, the percentage of people who consume fewer than
five servings of fruits and vegetables per day increased from
84.9% in 2006 to 90.8% in 2013 (Ministerio de Salud Publica 2018).
Further, per capita sales of ultra-processed products grew by
146% between 1999 and 2013 (Pan American Health Organiza-
tion 2015). In addition, the period 20062013 saw increases in
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the prevalence of high blood pressure, obesity and overweight,
and hyperglycemia.

NcDs “are collectively responsible for 74% of all deaths
worldwide” (World Health Organization 2021). And in Uruguay,
they account for 54.5% of all deaths (Ministerio de Salud Ptblica
2018). Further, when taking into account mortality caused by
covip-19, of the cases for which information is available (529
people of those who died as of March 10, 2021), 479 had comor-
bidities: 340 had heart disease (64%); 148 had diabetes (28%);
and 68 were obese (13%). This suggests that associated comor-
bidities increase the risk of dying from this illness (Ministerio
de Salud Publica 2021).

Since 2006, Uruguay has required the nutrition labeling of
packaged foods under the framework of Mercosur Resolutions
46/03 and 47/032, which are incorporated into the country’s
National Bromatological Regulation via Decree 117/006. How-
ever, this policy did not meet its intended objectives, as many
studies reported that consumers were not reading the informa-
tion contained on packages, partly because of the small font
size and partly because of the use of highly technical terms not
understood by many laypeople. This motivated the government
to begin working toward measures that would allow consum-
ers to quickly and easily understand the nutritional content of
packaged foods. The aim was to improve consumers’ decision-
making and reduce the consumption of nutrients of concern
that are risk factors for NCDs.

Faced with the aforementioned epidemiological situation, it
was imperative to strengthen the country’s public health poli-
cies. Thus, in 2013, Uruguay passed the Law for Promotion of
Healthy Eating Habits among Children and Adolescents.® Then,
in 2016, the Ministry of Public Health called for the creation

8  Law 19140 on the Promotion of Healthy Eating Habits among
Children and Adolescents, approved in 2013, provides the legal
framework for promoting school-based interventions aimed at
improving the habits of children and adolescents in relation to
food and physical activity. This law tasks the Ministry of Public
Health with drawing up a list of nutritionally adequate food and
beverage groups (Ordinance 116/014), in addition to prohibiting
the advertising of ultra-processed foods in school settings.



of a multidisciplinary working group to begin drafting a law
that would inform consumers about packaged foods’ nutri-
tional content and encourage healthier eating habits. This call
emerged from the recognition that “for decades, approaches
to tackle obesity have failed to recognize the influence of the
food system and the environment in shaping food preferences
and undermining children and parents’ capacity of making
informed choices” (Arrda, Curutchet, et al. 2017, 139).

The working group understood the importance of gener-
ating scientific evidence to support decision-making in the
development of health policies. It thus sought to ensure that
the measure was based on an analysis of information generated
in the domestic context and to contextualize the findings with
data from other parts of the world, with the aim of “modify[ing]
the food environment to overcome barriers to healthy eating
and promote consumption of healthful products” (Arrda, Cu-
rutchet, et al. 2017, 139).

Table 1 provides an outline of some of the research carried
out in Uruguay that allowed the design of the nutrition warning
system to be adapted to the country’s domestic context based
on international scientific evidence. In addition, this research
served as input for discussions on front-of-package nutrition

labeling.
TABLE |
Baseline research for the design of a front-
of-package food labeling law
Authors Obijective Main conclusions
“Compare warnings with the
two most common non-direc-
tive and semi-directive [front-
of-package] nutrition labels - .
A . ¢ Nutrition warning labels have
(guideline daily amount and
Arrdaa, traffic licht system., respecti- the potential to improve con-
Machin © 18Nt sy - 'SP sumers’ ability to identify pro-
vely) in terms of goal-directed . .
etal. attention, influence on percei- ducts with nutrients of concern.
(2017, ved healt/hfulness of pr};ducts ¢ Nutrition warnings can raise
2309) with hich enerev, sugar. fat consumers’ awareness of
8 SreY, sugar, unhealthy foods.
and/or sodium content,
and ability to differentiate
between healthful and less
healthful products.”
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Authors Obijective Main conclusions
Nutrition warnings could
improve children’s awareness

“Evaluate the relative of prgducts ?‘“t““"“ prof.lle.

. . The inclusion of nutrient

Arrda, | influence of two front-of-pack .

. X claims, cartoon characters, and

Curut- | (For) nutrition labelling sche- . . .

T fruit drawings on packaging

chet mes, the traffic light system | . - , .2

. : influences children’s decision-
etal. and Chilean warning system, makin

(2017, and label design on children’s & .

. The octagonal warning system

140) choice of two popular snack | . .

. ” is better than the traffic light

foods in Uruguay. . -

system in terms of encouraging
informed decisions among chil-
dren.
Octagonal warnings with the
word “excess” have a greater
potential to influence consu-

“Evaluate the influence of | mers’ unhealthfulness percep-

Cabrera | design features of warnings | tions.

etal. as a [front-of-pack] nutrition In terms of color, black has the

(2017, labelling scheme on perceived |  highest attentional capture.

3360) healthfulness and attentional | ® The position and size of the

capture.” warning label are important

factors to keep in mind in order
to maximize their influence on
decision-making.

“Evaluate the influence of | ® Consumers with the intention

Machin two [front-of-pack] nutrition | of choosing healthy products

labelling schemes—the traffic|  are positively influenced by the

etal. . . .

(2018a light labelling and the war-| presence of front-of-packaging

56) ’ | ning scheme—on consumer nutrition information, whether

food purchases when facing | in the form of a traffic light or

a health goal.” an octagonal warning.

1. “Evaluate how information The inclusion of a warning
aboutalow nutrientcontent | system (in the form of a tra-
included in the trafficlight |  ffic light) can lead to healthier
labeling system influenced |  decision-making.

. consumers’ perception of Traffic light labels could dis-
Machin .
ot al the healthfulness of pro-| courage frequent consumption

; ducts with a high content | of unhealthy products. The

(2018b, .2, . -

670) of 1 key nutrient. disadvantage is that consu-

2. “ Compare the traffic light| mers’ evaluation of a product’s
system with nutritional | healthfulness may be compli-
warnings in terms of the | cated when the label includes
perception of healthful-| multiple colors for different
ness.” nutrients.

Alongside this research effort, and in relation to its actions
taken with regard to public health policies, especially regarding
food, in 2016, the Ministry of Health—with the technical support
of the United Nations Food and Agriculture Organization and



a broad group of government institutions, academics, and civil
society organizations—published the Dietary Guidelines for
the Uruguayan Population (Ministerio de Salud Publica 2016).
These guidelines focused on consumer decision-making by
providing information to encourage reflection and a critical
view toward food.

Similarly, the research that provided a scientific basis for de-
cision-making on front-of-package nutrition labeling analyzed
aspects such as graphic design (color and shape) and content
of the warning message, as well as the impact of the message
on consumer decision-making. The results suggested that a
warning system with an octagonal design, black background,
white borders, and white lettering was the most effective. In ad-
dition, the research recommended including the word “excess”
to indicate levels of sugars, total fat, saturated fat, or sodium
added during the manufacturing process that exceeded the
thresholds established in the nutrient profile recommended by
the Pan American Health Organization (PAHO). According to
the research, these design elements had better results in terms
of leading to healthier decision-making by consumers at the
moment of purchase.

In addition, the working group recommended passing
a presidential decree at an early stage in the policy process
in order to shorten the time that it would take to approve an
eventual law. Thus, in 2018, the executive branch approved its
first decree (Decree 272/018) establishing a front-of-package
warning labeling system with the design aspects mentioned
above. However, this decree embraced a weaker nutrient profile
model than the one recommended by rpaHO.

The drafting of this decree involved the participation of
the Ministries of Public Health; Industry, Energy and Mining;
Livestock, Agriculture and Fisheries; Economy and Finance;
Education and Culture; and Social Development. Other partici-
pants included the National Food Institute, the Municipality of
Montevideo (representing the Congress of Mayors), the Hon-
orary Commission for Cardiovascular Health, and academia,
represented by the “Food and Wellness” interdisciplinary group
from the University of the Republic. Finally, international or-
ganizations such as paHO, the United Nations Children’s Fund
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(uNICEF), and the Food and Agriculture Organization were also
involved in the process.

Once a first draft of the decree was complete, international
consultations were held with the World Trade Organization
(wT0), and a sixty-day consultation period was opened for the
public and national and international organizations to submit
their opinions and suggestions (Ministerio de Salud Ptblica
2017). The public consultation, held between June and August
2017, resulted in a total of 140 submissions from citizens, national
and international institutions, academia, academic and trade
associations, consumer organizations, and the food industry
(ibid.). The Ministry of Public Health carefully reviewed all
of the contributions, as reflected in its official report summa-
rizing the outcomes of the consultation (Ministerio de Salud
Publica 2019).

After Decree 272/018 on front-of-package labeling was
issued and a bill with similar content was presented to par-
liament on August 29, 2018, the government notified the wto
on November 15, 2018. There, a comment period was opened
until February 15, 2019, which was later extended to March 30,
2019, at the request of wro member states. During this period,
thirty-four comments were received from public and private
institutions at the national and international level, and from
the European Commission (Ministerio de Salud Publica 2017).
Favorable feedback on the bill was received from citizens, aca-
demic associations, and national and international organiza-
tions, who highlighted the measure’s usefulness for the control
and prevention of obesity and Ncps. Additionally, suggestions
for modifications were received from trade associations and
the food industry.

Although Decree 272/018 was the result of cross-sectoral
work, was supported by rigorous scientific evidence, and was
made available for public feedback, the administration that as-
sumed office on the same day that it entered into force (March
1, 2020) postponed the measure and put it up for review. This
review led to two modifications in less than a year, including a
revised calculation method and a different nutrient profile model.

The first change was made via Decree 246/020 issued in
September 2020. This new decree moved the nutrient profile



model away from the pAHO model and gave industry a further
extension for compliance until February 1, 2021. Then, just a
few months later, on January 26, 2021, this decree was repealed
and a third decree (034/021) was published, which incorporated
even more flexibility into the nutrient profile model. This decree
emerged from a proposal from the Ministry of Industry, Energy
and Mining and is the one in force today:.

Successive Changes to the Nutrition
Labeling Rules

Because the front-of-package labeling measure was created via
presidential decree and not through legislation, it was easily
modified by the government. In the first regulation (the one from
2018), and at the request of industry, companies had been given
eighteen months to adapt to the new standard, under the idea
that this would allow them time to reformulate their products
before compliance became mandatory. The regulation’s entry
into force was thus set for March 1, 2020, which also happened
to be the date on which a new presidential administration
would take office. In the days leading up to this deadline, the
food industry lobbied the government to modify the measure,
arguing, among other things, that the policy would have nega-
tive economic impacts, including price increases and job losses,
and that another type of labeling system, such as the traffic
light model, would be better. Industry voiced these opinions
publicly on television and in newspapers.

The initial decree was in effect from March 1 to 10, 2020,
meaning that food companies were required to label their prod-
ucts as necessary. However, a look at stores during this period
revealed that this was not the case, with only a few companies
complying with the measure. The measure’s short duration was
due to the fact that the new presidential administration called
for its review, issuing Decree 91/020° suspending the measure
for 120 days while a cross-sectoral working group reviewed

9 Decree 91/010 on Extension of the Term Established in art. 11
of Decree 272/018 regarding Food Labeling and Creation of a Mul-
tidisciplinary Working Group.

Civil Society Efforts during Uruguay’s Adoption of Its Front-of-Package Food Labeling Policy ?{o
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it. Notably absent from this working group were civil society,
scientific associations, and academia. This situation, in essence,
served as an additional grace period during which industry did
not have to comply with the labeling rules.

During the ten days in which labeling was mandatory,
academia and UNICEF evaluated the measure’s impact on con-
sumers’ decision-making. Their evaluation found that most
people, upon seeing the warning labels on packages, were
opting for products with fewer octagons or products without
such warnings. Despite this evidence supporting the effective-
ness of the new warning system, when the regulatory review
process concluded in September 2020, changes were made to
the nutrient profile (including the calculation method) through
the publication of a new decree (246/020). This new standard
moved even further away from PAHO’s recommendations and
included a new deadline for compliance, which was now set
for February 1, 2021.

Yet the modifications to weaken the nutrient profile did
not end with Decree 246/020. Three days before mandatory
compliance was set to take effect, the government announced
a new modification via Decree 034/021. Table 2 compares the
different nutrient profiles established in the three decrees.

During this period in which the various modifications
were issued, civil society tried to engage in dialogue with key
decision-makers on health policies but were met with silence or
the postponement of scheduled meetings. The failure to consult
professional and academic organizations and civil society was a
form of action taken by the authorities at the time. The various
changes made to the front-of-package labeling rules were not
based on available scientific evidence. Moreover, the state did
not hold any public consultations or follow international public
health recommendations, nor did it consult with international
organizations with expertise on the issue. All of this is evidence
of a process with little transparency.
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The last modification went against Mercosur rules—con-
tained in Resolution 36/19'%—on consumer protection. Article
1 of this resolution establishes the principle of progressivity
and non-retrogression. It states:

States Parties shall adopt appropriate measures to progressively
achieve the full realization of consumer rights derived from
international and national standards, without regressing on the
standards of protection achieved in the regulatory levels of pro-
tection or in the implementation of consumer protection policies,
considering the costs and benefits of the measures proposed.
(Resolucion emc 36 de 2019)

Similarly, in article 8, the principle of risk prevention states
that “suppliers shall act preventively when there is a reasonable
probability of a threat arising from products or services affecting
the health or safety of consumers” (Resolucién gmc 36 de 2019).

The form in which these modifications took place and the
decisions made by authorities reveal strong interference by the
food industry, in addition to lobbying by the Food Industry
Chamber and the Association of Wholesale Warehouse Import-
ers. As other authors have mentioned, “the food industry has
been identified as a vector of disease, through their supply of
unhealthy food products, their marketing strategies and their
corporate political activity” (Mialon et al. 2015, 519).

Nonetheless, the advocacy carried out by civil society,
especially by Alianza ENT Uruguay, together with academics
and leading professionals in the field, ensured that the design
elements recommended by PAHO—the word “excess” and the
octagonal shape with a black background, white border, and
white text—remained unchanged.

Mialon et al. (2015) propose a number of categories for clas-
sifying the food industry’s interference tactics, some of which
are described in table 3.

10  Resolution 36/19 sets forth fourteen fundamental principles
for updating member states’ consumer protection systems; among
these are the principle of sustainable consumption and the principle
of nondiscrimination.
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TABLE 3
Food industry strategies

Category Description

Practices through which industry disseminates

Information and mes- | information beneficial to its activities in order to
saging influence public health policies and outcomes in

a way that favors corporations

Provision of funds, gifts, and other incentives to

Financial incentives politicians, political parties, and other decision-

makers

Gaining the favor of public opinion and other
stakeholders, such as the media and the public

Constituency building health community; proposal of alternatives such
as voluntary initiatives or self-regulation
Legal Legal challenges filed against opponents and

against public policies

Fragmentation and des- | Practices to prevent and counteract criticism of
tabilization a company’s products or practices

Source: Adapted from Mialon et al. (2015, 521)

In the case of Uruguay, the food industry utilized the fol-

lowing strategies:

1)

Industry adopted an information strategy to argue how
protecting domestic industry would benefit the national
economy (such as through jobs, income, and investment in
companies’ infrastructure). It also argued that the labeling
measure would lead to price increases, thereby harming
consumers. Large companies also continued to highlight
their corporate social responsibility activities.

Industry offered financial initiatives to the Ministry of
Public Health at the onset of the covip-19 pandemic. Coca-
Cola, for example, donated an ambulance and offered other
types of support, while McDonald’s offered the “McGracias
Menu” free of charge to health officials in May 2020 (Agencia
Uruguaya de Cooperacién Internacional 2020; “Un combo
McDonald’s gratis” 2020).

Industry participated in meetings with the government to
present its views on the measure, while also using media
outlets to promote alternative proposals to front-of-package



warning labeling, such as the guideline daily amount and
the traffic light. Although the final regulation did not ad-
dress advertising or marketing, the Uruguayan Chamber
of Advertisers stated that restrictions on advertising and
marketing were ineffective and that self-regulation was
better. Food companies also made public statements not-
ing that they needed more time to adapt to the policy by
reformulating their products and updating the packages
that were already on the market.

4) Once the labeling measure was enacted, industry took legal
action" by filing administrative appeals before the executive
branch.

All of these strategies succeeded in weakening the front-
of-package labeling model embodied in the decree in force
today (034/021). They also meant that a year went by without
the labeling rules being applied, without oversight, and with
only partial compliance by companies. In turn, this led to
unfair competition between companies, harming those that
complied from the outset. As for consumers, the final policy led
to confusion and deprived them of clear and concise nutritional
information, especially in products aimed at children.

Due to the way in which these changes took place, when
the last decree was enacted, alarm bells were raised in different
sectors of society and in numerous organizations working in
health, particularly those belonging to Alianza ENT Uruguay.
These organizations informed the public about their opposi-
tion to the modifications and met with relevant authorities to
express their concern about the manner in which decisions
had been made. In parallel, Alianza ENT Uruguay undertook
actions aimed at preventing further industry interference and
achieving the best possible front-of-package labeling model, as
described in the following two sections.

11  Ministry of Public Health records 12/001/1/4998/2018,
12/001/1/6133/2018, 12/001/1/6135/2018, 12/001/1/1332/2019,
12/001/1/5194/2020, and 12/001/3/5733/2020.
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Objectives

Within the framework of the national epidemiological situa-
tion and the regulatory process described above, civil society’s
efforts—as led by Alianza ENT Uruguay—had the following
objectives:

General Objective

To carry out actions aimed at the prevention and control of
NcDs and their risk factors, contributing to the implementa-
tion of a tool that provides consumers with clear and concise
information that promotes healthier decisions when purchasing

packaged foods.
Specific Objectives

1. To ensure that a front-of-package nutrition warning labeling
system is achieved.

2. To understand the population’s opinions about front-of-
package warning labeling.

3. To determine the population’s willingness to change its
purchasing behavior vis-a-vis packaged foods, mainly ultra-

processed ones.
4. Tomonitor industry compliance with the current regulation.

5. To develop and implement a communication strategy to
raise the public’s and decision-makers’ awareness of the
importance of front-of-package nutrition labeling and of

being conscious of the products we consume.

6. To prevent further industry interference in the development
of public health policies.

Methodology

In terms of its methodology for this effort, Alianza ENT Uru-
guay drew on the results-based management (RBM) framework,
which is



a management strategy or approach by which all actors, contribu-
ting directly or indirectly to achieving a set of results, ensure that
their processes, products and services contribute to the desired
results (outputs, outcomes and impact). It involves the use of
information and evidence on actual results to inform decision-
making on the design, resourcing and delivery of programmes
and activities as well as for accountability and reporting. (UNICEF
2017, 6)

In order to meet its proposed objectives, Alianza ENT Uru-

guay drew up a work plan for the following activities:

Development and implementation of advocacy actions.

Design and administration of a public opinion survey on
front-of-package food labeling and people’s consumption
habits.

Periodic monitoring, at points of sale, of industry compliance
with front-of-package nutrition labeling rules.

Creation of an online tool that allows consumers to find out
whether the products they buy are complying with current
rules, as a way of empowering citizens and protecting their
health.

Development and launch of a media campaign (via televi-

sion, radio, social media, etc.).

Networking with other organizations to strengthen the role
of Alianza ENT Uruguay in society vis-a-vis the control and

prevention of Ncps and their risk factors.

The methodology developed by UNICEF for promoting

positive change in children (see figure 1) offers a helpful lens

for analyzing civil society’s actions directed at influencing

decision-makers in public health, as well as decision-makers

in household purchasing in terms of promoting healthier diets.
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FIGURE |
Results-based management

THEORY OF CHANGE
FEEDBACK LOOPS
(through monitoring, evaluation, reporting,
and back to planning) Start here and
work backward
~.~
Input Activities and Outputs Outcomes Impact
4 (resources) strategies (changes in (changes in (change in
(what we do) capacities of performance of performance of
individuals or individuals or individuals or
institutions) institutions) institutions)
HOW? WHAT? WHY?
IMPLEMENTATION RESULTS
(what we do) (the difference we make)

Source: UNICEF (2017), 7
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Civil society’s activities around the issue of population
health, particularly healthy eating, led by Alianza ENT Uruguay
involved mainly (i) research aimed at uncovering the popula-
tion’s opinions on the issue, shedding light on consumers’
willingness to change their purchasing habits, and assessing
companies’ compliance with labeling rules; (ii) advocacy aimed
at preventing industry interference and ensuring that public
authorities make decisions based on scientific evidence free
from conflicts of interest, in addition to allowing civil society
to participate in decision-making processes; and (iii) a commu-
nication campaign aimed at raising the profile of and support
for the activities being carried out.

Gathering the public’s opinion on nutrition labeling, moni-
toring compliance with the labeling policy at points of sale,
monitoring mass media and social networks, utilizing evidence
produced by academia, and gathering advice from subject-
matter experts represent an approach that is in line with RBM.
Table 4 compares some of the stages of the RBM cycle with the
actions carried out during the “Etiquetado Uy” initiative.



TABLE 4

Comparative analysis of the results-based
management cycle and “Etiquetado Uy”

Stages of the
results-based
management cycle

“Etiquetado Uy” initiative

Strategic planning

Gathering of background information on nutrition
labeling: government actions, research, scientific
evidence, positions at the regional level, and models
adopted in other countries

Work in the field of intervention of front-of-package

Implementation food labeling; meetings with key stakeholders
Monitoring Tracking of news and evidence as they emerged
Evaluation of activities undertaken based on the public
. statements of stakeholders, feedback from society via
Evaluation . o - .
different communication channels, and public policy
decisions
Preparation of monitoring reports and publication
. of articles in non-peer-reviewed journals in order
Reporting

to inform the public about the process and status of
front-of-package labeling

The main actions undertaken by civil society were centered
on making information available to the population; calling
for greater transparency in decision-making in public health;
requesting that such policies be based on scientific evidence
free from conflicts of interest; and requesting that civil society

Civil Society Actions

participate in policy development, follow-up, and evaluation.

Alianza ENT Uruguay held meetings with the main actors in-
volved in the modifications to the labeling measure, in addition
to convening a press conference to express its perspective on

Actions to Influence Decision-Makers

the situation. These interventions are detailed in table 5.
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TABLE S5

Main advocacy activities

Activity

Participants

Meeting with the minister of indus-
try, energy and mining

Alianza eNT Uruguay

Meeting with the minister of health

Alianza eNT Uruguay, Medical Union
of Uruguay, and Uruguayan Society
of Cardiology

Meeting with Congress of Mayors

Alianza ENT Uruguay and Medical
Union of Uruguay

Meeting with chair of the Health
Committee of the Chamber of Repre-
sentatives

Alianza eNT Uruguay

Press conference

Alianza ENT Uruguay, Medical Union
of Uruguay, Uruguayan Society of
Cardiology, and Uruguayan Trans-
plantation Association

Among the arguments that civil society raised to voice its

opposition to the reforms were the following:

* That there was a loss of information due to the weakening

of the nutrient profile, which now had higher thresholds

for classifying products as containing “excess” amounts of

sugars, sodium, total fat, or saturated fat.

e That the modifications mainly affected products intended

for children.'?

e That the modifications to the front-of-package labeling

measure originated in the Ministry of Industry, Energy and

Mining, despite the fact that the policy at hand is a public

health concern.

12 There is a need to modify food environments to promote the
consumption of healthy products. The strategies used by the food
industry are aimed at making children think that products are
healthier, tastier, and more fun. To this end, companies often use
cartoon characters, pictures of fruits, and nutrient-related claims
on packaging to influence children’s perception of their products.
The use of front-of-package warning labels has been shown to
discourage children from choosing these products despite such

marketing strategies.




¢ That there was a lack of information on how the state would
measure compliance with the measure, in addition to a fail-
ure to identify the institution responsible for carrying out
monitoring and what form of sanctions would be applied

in the event of noncompliance.

¢ That the modifications were made without considering sci-
entific evidence or public health recommendations.

Public Opinion Survey

In order to understand people’s opinions on front-of-package
food labeling and their willingness to change their behavior
when buying food products, Alianza ENT Uruguay conducted
a survey in major cities across the country between October
and November 2020. The information obtained shed light on
perceptions about labeling from the demand side.

According to the survey results, 74.7% of the population
was aware of the government’s measure requiring warning
labels on packaged foods. In addition, 80.3% of respondents
had seen the octagonal warnings on packaging, compared to
13.7% who had not and 6.0% who could not recall seeing such
warnings (figures 2 and 3, respectively).

FIGURE 2

Were you aware of the measure requiring
nutrition warning labels?

25.3%
No

74.7%
Yes
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FIGURE 3
Have you seen these warning labels on food or drink packaging?
6.0%
Can’t recall
13.7%
No

80.3%
Yes

One of the main objectives behind policymakers’ choice of
the warning system and previous research on nutrition labeling
was to guarantee the accessibility of information to consumers
in order to facilitate their ability to make informed decisions
when purchasing packaged products. In this regard, 94% of
respondents indicated that the warning labels were easy or
very easy to understand (figure 4).

FIGURE 4
How easy or difficult was it to understand the warning labels?
70.0% 62.6%
60.0%
50.0%
40.0%
31.8%
30.0%
20.0%
0,
10.0% 550,
0.0% 0.4% : I :
Difficult Neither easy nor difficult Easy Very easy

Regarding the inclusion of warning labels (i.e., octagons)
to indicate that a product has excess levels of sugar, total fat,
saturated fat, or sodium, 91% of those surveyed perceived such
a measure as beneficial for consumers’ health (figure 5).



FIGURE 5
In your opinion, are there any health benefits
to including warning labels on food?
4%

Unsure/No answer

5%
No

91%
Yes

This result coincides with respondents’ degree of acceptance
of front-of-package nutrition labeling, since 95% approve of the
measure, as shown in figure 6.

FIGURE 6
Do you agree with the inclusion of these
warning labels on food and beverages?

0.5%

Disagree

4.2%

Neither agree nor disagree

95.3%
Agree

These approval levels are maintained even when disaggre-
gating responses by socioeconomic level. As shown in figure 7,
93.8% of respondents with high socioeconomic status agreed
with the measure, as did 94.7% of those with middle- and
upper-middle status and 96.3% of those with low- and lower-
middle status.
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FIGURE 7
Approval of front-of-package warning labels on
food packages, by socioeconomic status

120.0%

100.0%

93.8% 94.7% 96.3%

80.0% —

60.0% I

40.0% —

20.0% I

oo 2.3% 3.8% 0.4% 49% 0.0% 37%
. o

\ \ \
High Middle and upper middle Low and lower middle

Socioeconomic level

Disagree Neither agree nor disagree B Agree

In terms of deciding whether to buy a product bearing
a warning label, 46% indicated that they would still buy the
product but in smaller quantities; 20% said that they would
continue to buy it as usual; and 33% said that they would not
buy the product (figure 8).

Given that the survey was conducted during the covip-19
pandemic, it was pertinent to ask respondents about their
method of grocery shopping in light of the differences between
product appearances in physical points of sale and product
appearances in online catalogs. The results showed that 97%
of respondents were shopping in person, compared to 2% who
shopped by phone or WhatsApp and 1% who purchased their
groceries online.

In households with children, respondents were asked if
their children consumed sugary beverages, dairy-based des-
serts, cookies, crackers, dairy products, and other packaged
snacks. Although there were variations in respondents” answers
depending on the type of product in question, more than half
of the households reported that their children consumed these
products (figure 9).



FIGURE 8

If the package of the product you are about to
purchase included a warning symbol indicating
that it contains excess levels of sugars, sodium,
fats, or saturated fats, what would you do?

50%
46%
45%
40%
35%
33%
30%
25%
20% 20%
15%
10%
5%
0%
I wouldn't buy it I'would buy it, but Iwould buy
in smaller quantities it as usual
FIGURE 9
Do the children in your household
consume any of these products?
(question for households with children)
120%
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Point-of-Sale Compliance

In order to understand the consumer experience at the moment
of purchase and to determine the extent to which food compa-
nies were complying with the labeling measure, Alianza ENT
Uruguay visited various points of sale to see which products
bore the warning labels. It also sought to evaluate whether
those products that did not have warning labels were indeed
correct in omitting them or whether the manufacturers were

simply not complying with the regulation.

Communication Campaign

Alianza ENT Uruguay’s background research for its activities
revealed a lack of information among certain segments of the
population regarding nutrition and healthy food choices. The
research showed that this deficiency could be minimized if
front-of-package nutrition labeling measures, as food-related
health policies, were accompanied by concerted communication
campaigns (Ares et al. 2018). Such campaigns could assist people
in decoding nutrition information, help them understand how
to use labels, and empower them in their decisions regarding
the purchase and consumption of packaged products.

The civil society communication campaign had to pay care-
ful attention to the particular moment of rollout, given that the
evolving policy panorama could imply new challenges or the
need to transmit new concepts to the population. According to
Ares et al. (2018, 322), “mass media communication campaigns
can encourage people to use nutritional warnings through direct
exposure to persuasive messages.”

Although warning labels were something that gradually
began to appear at points of sale, the struggle between the
government and civil society regarding the nutrient profile
thresholds was reflected in the presence and absence of warn-
ings on products accessible to the population. In light of this
situation, it was essential for the campaign to allow the popu-
lation to take ownership of the message around the need to be
informed about the content of products. The communication

campaign also focused on bringing greater transparency to the



policymaking process on nutrition labeling. The idea was to
keep the population informed about the process and to stimu-
late critical thinking about the situation at hand and the food
products being consumed.

Taking into account the constant evolution of the labeling
measure, Alianza ENT Uruguay adapted its communication ef-
forts to address each specific moment in the process, as shown

in table 6.

TABLE 6

Communication campaign

Situation at hand

Key message of the campaign

September 2020:

Advocate for compliance with
Decree 246/020 and monitor
industry behavior

“When you see it, you understand it.”
Call to action for the population to take
hold of its right to be nutritionally informed

October 2020: Conduct survey
on the public’s perceptions of
the labeling policy

“What does the Uruguayan population
think about labeling?”

November 2020: Request for
information on the process of
monitoring the decree’s imple-
mentation

“It’s healthy to know.”
Information to the population on nutrition
labeling

December 2020-January 2021:
Countdown to the entry into
force of Decree 246/020

“Countdown”
Request for information on the process for
monitoring companies’ compliance with
the regulation

January 2021: New decree
(034/021)

“Do you know what you're eating?”

Consumer loss of information due to the
weakened nutrient profile, lack of trans-
parency in the policy modification process

February-March 2021: Lack of
information about monitoring

“What you eat matters.”

With the help of health professionals and
labeling experts, launch of videos and live
streaming events on social media aimed
at raising the public’s awareness of the
importance of good nutrition

April 2021: Silence from autho-
rities on the monitoring pro-
cess

“In the meantime”

Messaging focused on the passage of time
between the first decree and the present
day, emphasizing what has been happe-
ning while the current policy remains
unenforced
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FIGURE 10

“When you see it, you understand it”
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FIGURE 12
“Countdown”

FIGURE 13

“What you eat matters”



Impact of the Activities

Civil society’s advocacy efforts before decision-makers were

coordinated with and nourished by the other components: com-

munication, community-based actions, monitoring of points

of sale, and the production of scientific evidence. This process

resulted in a number of achievements:

Preservation of a labeling design supported by scientific
evidence (i.e., the black octagon with the word “excess”). This

warning is in line with PAHO’s recommendations.

Joint activities with professional and academic organizations,

under the coordination of Alianza ENT Uruguay.

Increased public visibility of the position being advanced
by Alianza ENT Uruguay.

Meetings with decision-makers (namely ministers, direc-

tors, and legislators) involved in front-of-package labeling.
Increased public awareness of dietary habits.

Collaboration with academia to create a mechanism to moni-
tor companies’ compliance with the labeling measure. This
was done by visiting points of sale to obtain information on
packaged products and by creating a labeling-related website
for consumers. This, together with social media channels,
served as a tool for the public to find out whether products
were complying with the labeling rules, as well as to submit
questions regarding processed and ultra-processed foods.
The queries gathered were analyzed with the help of lead-
ing academics in the field, and answers were published on

social media outlets and the website.

Online catalog of products indicating which warning labels
each product has (or should have).

Commencement of efforts aimed at the drafting of a law
related to healthy eating habits that, among other things,
would enshrine the front-of-package warning labeling sys-
tem in legislation, based on scientific evidence and PAHO's

recommendations.
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Each component of civil society’s efforts included a number
of strategies, as outlined in table 7.

TABLE 7
Strategies in each component

Component Strategy

¢ Forge alliances with academic and professional orga-
nizations to ensure a collective approach to health
policy.

* Develop a position based on scientific evidence free
from conflicts of interest.

* Request information from the government.

* Seek support from international organizations.

¢ Contact and dialogue with legislators.

Advocacy

* Empower the population about their right to be
informed.

¢ Transmit messages from a diverse range of profes-

sional on the issue of dietary habits and nutrition

labeling.

Expose industry interference.

Hold press conferences.

Make appearances in mass media.

Maintain an ongoing social media presence and

attempt to communicate with companies and political

decision-makers.

Communication

Final Reflections

Prior to 2018, Uruguay had no history of front-of-package food
labeling aimed at warning consumers of the potential harm
to their health resulting from the excessive consumption of
certain products. Starting with the first decree issued in 2018,
the country’s front-of-package warning measure joined other
regulations that had been brewing with regard to the promo-
tion of healthy environments. This measure seeks to inform
consumers about excess levels of sugars, fats, and sodium in
packaged foods so that they can make healthier purchasing
decisions. The hope is that nutrition labeling, together with
other health-related policies, will help reduce diseases such as
type 2 diabetes, cancer, obesity, and cardiovascular diseases.
Today, Uruguay has a front-of-package warning labeling
policy whose design adheres to PAHO’s recommendations, even
if its nutrient profile model does not. If we compare the current



nutrient profile model with the one from the original regulation
issued in 2018, we can see that products intended for children,
especially dairy products, are the most affected.

In general, Uruguay’s current labeling rules do not follow
the recommended standards for identifying products with
excess sugars, sodium, or fats. Moreover, advertising aimed
at children is not regulated, contrary to the practices of other
countries such as Chile and Mexico. In addition, packaged
foods should ideally disclose the total amount of sugars they
contain (which is currently not the case in Uruguay), and other
complementary policies should be implemented, such as taxes
on sugary drinks, reductions in the prices of fruits and veg-
etables (which promotes access to healthy foods), and bans on
the advertising and marketing of ultra-processed products in
order to achieve healthier environments.

Civil society’s efforts, mainly through Alianza ENT Uruguay,
in collaboration with other institutions and organizations, such
as the Uruguayan Medical Association, the University of the
Republic, and international organizations (Healthy Americas
Coalition, the ncp Alliance, and the Inter-American Heart
Foundation), managed to ensure the preservation of the front-
of-package warning label model, despite its not adhering to
international standards. Furthermore, civil society was able to
engage in dialogue with policymakers working on this health
issue.

Yet simply having a regulation is not enough—it must
also be enforced. Otherwise, companies may just choose not
to comply with it while not risking sanction. At the time of
writing, the final decree had been in force for five months
and an enforcement plan was just beginning to take shape in
the public statements of health authorities. In this regard, the
role of civil society in terms of monitoring the situation and
demanding answers has functioned as an important element
of accountability.

The current enforcement vacuum, from consumers’ point
of view, ultimately represents a loss of rights. The failure of
many companies to add the required warning labels to their
products may lead consumers to choose those products under
the assumption that they are healthier, when they could be
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just as unhealthy or even unhealthier than products bearing
the octagonal warnings. Such a practice also constitutes unfair
competition against those companies that do comply with the
regulations.

In the case of Uruguay, it is important to get public authori-
ties to commit to evaluating the results of the labeling policy
and to continue improving the nutrient profile, as stated by the
minister of health in appearances before the media and before
the Chamber of Representatives” Health Committee. It is also
essential that improvements to the regulation be based on rig-
orous scientific evidence and that civil society, scientists, and
academia be allowed to participate in the policy’s evaluation
and follow-up processes. Ultimately, Uruguay must strive to
achieve a regulation that prioritizes the health of the population
over the interests of the food industry.

Lessons Learned

In light of civil society’s interventions aimed at promoting the
health of Uruguayans and defending front-of-package nutrition
labeling as a means of protecting the right to information about
what we eat, the following lessons learned emerge:

e [tis critical to work together across all of civil society so that
there is strong and solid messaging around the right to health
when dialoguing with and advocating before policymakers.

* Scientific evidence free from conflicts of interest is essential
for decision-making on front-of-package nutrition labeling.

* Any noncompliance by the food industry regarding the
current policy must be exposed.

* Mass communication campaigns via television, radio, and
social media are key to raising the issue’s visibility and
shaping public opinion.

¢ Collaboration with academia and health professionals helps
deliver high-impact messages to public authorities.

* Monitoring by civil society is essential for encouraging and
demanding compliance with the current policy.



Civil society activities in Uruguay must be coordinated with
similar efforts in the rest of Latin America, which requires
ongoing communication with advocates in neighboring
countries and the exchange of information and lessons

learned about the food industry’s actions.
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Overweight and obesity are two of the most pressing issues on today’s public health
agenda. Latin America in particular is home to some of the world’s highest consump-
tion levels of sugar-sweetened beverages and ultra-processed foods, putting its
population at greater risk of noncommunicable diseases. To promote healthier eating
environments and habits, the World Health Organization and Pan American Health
Organization have called on countries to adopt a variety of measures, including
front-of-package warning labels based on the best available scientific evidence.

Several countries in the region, such as Chile, Mexico, and Peru, have adopted the
octagonal warning label model, with positive results. However, the adoption of these
and similar policies has not been easy. The ultra-processed food industry has put up
significant resistance, citing economic, political, and legal concerns. In particular, it
has argued that such policies violate international trade agreements, despite the fact
that international law allows for exceptions in favor of legitimate objectives such as
public health.

This multi-authored volume contributes to the debate on the adoption of
front-of-package nutrition labeling from two perspectives. First, from a legal
viewpoint, the book’s authors examine the main arguments against this public health
measure and provide counterarguments based on international law. Second, from a
lived experience perspective, the authors recount how they successfully advocated
for this public health policy in their respective countries and overcame opposition.

The book offers a perspective from the Global South on front-of-package warning
labels, one of the most important obesity prevention policies in recent years. It is
aimed at academics, activists, and others interested in the intersections of public
health, law, and international trade.
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